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But what does that signify to the 
average American today? 


Many are now asserting that the Constitution must not be allowed to stand 
in the way of progress—a general truth no one would deny—but the 


important question is: 
people like to give up? 


What specific constitutional safeguard would the 
The author shows that the Constitution is still 


a very valuable asset of citizenship, and that it is primarily for the people 
and not for the Supreme Court to see that its commands are obeyed. 


By NEIL M. CLARK 


t has been said that much of the 
| basic New Deal legislation is un- 

constitutional. Some people are 
very much worked up over this. 
Others dismiss it with a shrug and 
say: “If it is, let the Supreme Court 
throw it out. Meanwhile e 
Implying that you can steal a lot of 
apples before you are caught; and 
anyhow, the justices of the Supreme 
Court are nothing but a slow-moving 
lot of reactionaries, habitual conserva- 
tives, nine old men eager to frus- 
trate the people’s quest for social jus- 
tice and a more abundant life. 


This view is received with a great 
deal of sympathy by people generous- 
ly anxious to get something done 
quickly in an emergency. But it 
overstresses the importance of the 
Supreme Court in the complicated 
picture of the New Deal, and contains 
a fundamental misconception about 
the function of the judiciary in pre- 
serving our Constitution. It gives the 
impression that only the court has 
anything to worry about. 

This is not the first time that the 
Constitution has rocked on its pedes- 
tal. It is often threatened, even in 
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times of rosy prosperity and legisla- 
tive serenity, and by legislators and 
executives of undoubted benevolence. 


7” these days some are saying 
frankly that they consider it a 
“lumbering old stagecoach” in a mo- 
tor age, an obstruction on the concrete 
highway of modernity, blocking high- 
powered cars trying to arrive in a 
hurry at a new and better destination. 
Mere men wrote it, they argue. No- 
body has shown that it was handed 
down to them from on high, sacro- 
sanct and infallible. Times change. 
We are just as smart as they were. 
Why, then, pay excessive respect to 
a document that, like the mortals who 
wrote it, must be full of mistakes and 
shortcomings, and is out-of-date be- 
sides ? 

Many a John Smith nods and says 
approvingly: “That is my idea ex- 
actly!” 

It is not hard, of course, to find 
some uses for the old Constitution 
that appeal even to John Smith. He, 
let us imagine, is sitting quietly at 
home when a couple of men who 
assert that they are police officers 
knock on his door. Without giving 
a reason or showing a warrant, they 
bid him come with them. They take 
him by car halfway across the next 
state, lodging him finally in a filthy 
cell where nobody is allowed to see 
him, not even a lawyer. They will 
not take him before a judge nor tell 
him what he is in for. 


ors John Smith stand for this? 
He does not. He tells them 
roundly that they can’t do it. Further- 
more they do not try to do it. The 
specific guaranties in the state and 
Federal Constitutions forbid it. Yet 


the thing is common enough in coun- 
tries whose citizens do not enjoy the 
constitutional guaranty of the writ of 
habeas corpus. 

Even if government officers try to 
take a slice of his property for a high- 
way, John Smith bobs up with the 
Constitution in one hand and a lawyer 
in the other and makes them stop— 
at least until they pay him; he knows 
that private property shall not “be 
taken for public use without just com- 
pensation.” If somebody tries to 
make him attend a certain church, 
again he brandishes the Constitution. 
If a new district attorney digs up an 
old charge on which he has once been 
acquitted, and attempts to bring him 
to trial again, he lets it be known that 
the Constitution plainly says that no 
man shall be put in jeopardy twice 
for the same offense. If a law is 
passed forbidding the use of spring 
scales, John Smith knows he cannot 
be prosecuted even if he uses such 
scales right up to the date of the law, 
because of the constitutional provision 
against ex post facto legislation. 


I“ many common ways the Consti- 
tution is appreciated by every- 
body. On subtler but no less import- 
ant questions, however, there is 2 
great deal of misunderstanding of 
what the Constitution is and does, and 
of the respective parts that the Sw 
preme Court and citizens must play in 
maintaining it. 

While it is true that in our scheme 
of government we have a_ judicial 
check on unconstitutional action, 
most of us do not realize that it isa 
very limited and postponed check; 
that it is difficult to set in motion; 
that it usually operates long after the 
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occasion arises. Not until actual liti- 
gation is brought before it, can the 
court pass upon a question of consti- 
tutionality. Even then it can dispose 
of nothing except the precise point 
raised in the litigation. A current 
difficulty is that many questions con- 
cerning the New Deal hinge upon the 
precise interpretation of phrases that 
do not have explicit limitations, such 
as “due process of law’—the real 
meaning of which must be found in 
the background and history of our 
Constitution, and in the political and 
social philosophy pervading it. Even 
more difficult is it to test in court the 
validity of the purposes for which 
tax money may be spent, another 
puzzle of the New Deal program. 


| Sy mainaad to common belief, the 
Supreme Court has no jurisdic- 
tion to decide generally upon the va- 
lidity of the New Deal. It has no 
general veto power over acts of Con- 
gress, now or at any other time. 
Given a specific point in actual litiga- 
tion, it can say: “This is—or is not 
—constitutional.” Further it cannot 
go. 

There may be much unconstitution- 
al law which is being enforced because 
no one has assailed it before the ju- 
diciary. The present recovery pro- 
gram was carried on vigorously for 
ten months before the Supreme Court 
had an opportunity to decide any case 
remotely related to it. The first case 


involved a state law having to do with 
a moratorium on mortgage debts; the 
second case dealt with a state law 
regulating the distribution of milk in 
a state which contains the great 
metropolitan area of New York city; 
nothing in the main stream of the 
New Deal. 

Some say that the administration 
has deliberately guided this unusual 
body of legislation so as to avoid a 
conflict in the courts, hoping to 
achieve substantial progress toward a 
new social order before any adverse 
decision could intervene. Moreover, 
a smoke screen was raised by appeals 
to patriotism, by fear of economic 
disaster and worse alternatives if the 
experiment failed, so that criticism 
was quieted and resort to the courts 
was discouraged. Economic or po- 
litical excommunication was a possi- 
bility, and who in the heat of events 
of 1933 wanted that? 


iy is undeniable that an indifferent, 
ignorant, or fearful people may 
find their essential liberties gone or 
nullified, and their constitutional in- 
stitutions seriously impaired, long be- 
fore the judicial check comes into op- 


eration. Students of government 
know that the people themselves, not 
the Supreme Court, are primarily re- 
sponsible for saving their constitution- 
al system if it is saved. They know 
that no Constitution, however perfect, 
can take care of itself; that no court 


e 


“As citizens, we individually face the dilemma of deciding 
whether the New Deal is or is not sound, constitutionally 
as well as economically and socially; and if it is not, 
whether we prefer to lose the New Deal or the Constitution, 
or perhaps portions of one or both.” 
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alone can protect it from all viola- 
tions; and that each courageous citi- 
zen, through the weapons of legal 
protection that he retains, must resist 
what he believes to be unconstitutional 
encroachments upon his rights if con- 
stitutional government is to last long 
in his land. To sit idly waiting for 
the court may be constitutional sui- 
cide. 

As citizens, we individually face the 
dilemma of deciding whether the New 
Deal is or is not sound, constitution- 
ally as well as economically and social- 
ly; and if it is not, whether we prefer 
to lose the New Deal or the Constitu- 
tion, or perhaps portions of one or 
both. 


HE best way to do this is, first, 

to have in mind exactly what we 
mean by our constitutional system; 
and second, to measure New Deal leg- 
islation by some of the fundamental 
concepts in that system. 

A Constitution, like a Bible, is more 
than a written document. It is that, 
of course; and its purpose is to set 
forth a scheme of government. But 
also, behind the written words, lie the 
political ideals of a people; their 
philosophy, traditions, maxims of po- 
litical action, doctrines of political 
morality, habits of political thought. 
The Constitution merely attempts to 
embody these ideals in written form. 
It does not create rights. It defines 
those that we have, and describes the 
procedure for maintaining them. The 
government set-up is a tool for pro- 
tecting these inherent rights, in the 
interests of all members of society. 

Our Federal Constitution and the 
various state Constitutions were the 
products of a great deal of experience. 


The men who framed the Federal 
Constitution were familiar at first 
hand with the struggle for liberty 
against tyranny. They had definite 
notions as to the function of govern- 
ment. They were aware of its dan- 


gers and its blessings. 


| acme the dangers impressed 
them more than the blessings. 
They had no great faith in govern- 
ment as such, nor in its capacity to 
do for the individual what he could 
do for himself. They wanted to 
avoid the tyranny of autocracy, also 
the tyranny and incompetence of di- 
rect democracy. They knew that 
when political power is exercised by 
one person or by mere numerical 
majorities, it cannot be controlled and 
always tends to become tyrannical; 
and they guarded against the danger. 

These ideas conceivably are repug- 
nant to some people. But they were 
part of the mental baggage of those 
who founded our government and 
wrote our Constitution, and they have 
been dominant ideas throughout our 
history. It may be that even now they 
represent the real convictions of the 
majority of our citizens. 

Now when we say that a law is 
“unconstitutional,” we mean either 
that it violates a specific provision of 
the written Constitution, or that it is 
inconsistent with the political ideals 
and concepts back of the Constitution. 
In the latter and larger sense we can 
best test the New Deal program. 


O* the basic concepts that appear 
in our Constitution and in the 
political philosophy surrounding it, 
four at least have been often noted 
and are of primary importance, as 
follows: 
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Danger of Concentrated Powers of Government 


6é M*% nations have seen a subservient legislature or a 
cowardly judiciary forfeit the liberties of the people to a 


dominant executive. 


The. founders of our government were not 


willing that any two of these major functions should be con- 


centrated in anybody's hands. 


Yet is it not true that the laws 


of the New Deal were largely written by those who were to 
administer them, and were enacted as a matter of course by an 
obedient Congress?” 





(1) The fundamental principle of 


American constitutional jurispru- 
dence is that laws and not men shall 
govern. 


(2) That government governs best 
that governs least. 

(3) The powers of government, 
legislative, executive, and judicial, 
must be kept separate: this is the 
familiar principle of checks and bal- 


ances. 
(4) Local institutions constitute 
the strength of free nations. 


It may be that the virility of these 
concepts is not impaired by the New 
Deal. It may be that they are out- 
worn and the time has come to dis- 
card them. In any event, it behooves 
us to examine them candidly in the 
light of the extraordinary measures 
of the program now being pursued. 

What shall we say of the first con- 
cept, that “laws and not men shall 
govern ?” 


Bw people argue that this prin- 
ciple is all bunk, that you can’t 
have a government except of men. 


Obviously, however, the idea that law 
should come first and rulers second is 
deeply rooted with Anglo-Saxons. 
When the nobles at Runnymede made 
King John sign the Magna Carta, it 
was their idea that a covenant would 
have a restraining effect on pestifer- 
ous individuals who happened to wear 
the crown, and would keep them from 
running riot over private preserves. 
The authors of our Constitution also 
were afraid of men unrestrained in 
positions of power. Paradoxically, 
they wanted to make power impot- 
ent: at least, incapable of running 
wild. They would have agreed, of 
course, that a wise and benevolent 
despot furnishes the ideal govern- 
ment; but they knew by experience 
that such despots are rare. 

Is the New Deal strengthening and 
enforcing the point that they had in 
mind ? 


pagan of government know how 
in actual practice this primary 
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constitutional concept is often evaded. 
A friendly legislature passes a law an- 
nouncing a broad policy. The execu- 
tive is instructed to supply detailed 
ways and means of effectuating it. 
He necessarily delegates the job. A 
bureau, whether known by that name 
or not, comes into being. A bureau- 
cracy is simply an administrative 
agency which belongs directly to nei- 
ther branch of the government and is 
only remotely accountable to voters, 
the illegitimate offspring of a too in- 
timate relation between legislative and 
executive. 

Yet in cases like this it is the 
bureaucrat, not elected representa- 
tives, who determines the immediate 
rules by which citizens are to be gov- 
erned. Whatever he may think is 
necessary to effectuate the policy, he 
may do. If he changes his mind next 
week, he can change the rule. The 
policy declared by the legislators is so 
general, and the interpretation is left 
so much to the officer, that it becomes 
a government of the officer. His fiat 
becomes law. 


Bis Agricultural Act is one of the 
major measures of the New 
Deal. 
to be the reéstablishment of fair 
prices for farmers on broad lines of 
bringing about an equitable relation 


Congress declared its purpose 


between farmers and _ consumers. 
The law authorized processing taxes. 
These are to be more or less, accord- 
ing as it was necessary to maintain 
the desired price level. Certain prod- 
ucts are designated, and the Secretary 
of Agriculture is authorized to bring 
certain others into the plan or leave 
them out, at his discretion. In actual 
practice, then, the Secretary and his 


subordinates decide what shall be 
taxed, when, and how much. He 
may play back and forth. This week 
he raises or lowers the tax on hogs; 
next week, perhaps, he lays one on 
cattle for the first time. 

Similarly, the Industrial Recovery 
Act declares a broad policy. The 
President is given powers to effectu- 
ate it. His appointees, accordingly, 
devise or approve complicated regula- 
tions which have the force of law 
until and unless altered by their de- 
cision. 

Similarly, in the matter of mone- 
tary regulation a policy declared by 
Congress governs. But it is a very 
broad policy. Actually the powers 
conferred are such that the will of a 
man in effect decides in what way the 
policy shall be effectuated. 

How does it look? In these great 
measures it seems, does it not, that 
we are face to face with a government 
of men rather than a government of 
laws? 


si Bice second great constitutional 
concept is embodied in the old 
maxim, “That government governs 
best that governs least.” This is our 
traditional attitude. 

It harks back to the days of laissez 
faire and to the revolt against a rigid- 
ly controlled industrial and social life. 
It is deeply embedded in our political 
philosophy. We never had any great 
enthusiasm for “the state’ as such. 
Perhaps most of our citizens at heart 
still have no liking for the totalitarian 
state thought of by continental politi- 
cal scientists as the source of all 
rights, powers, and privileges. One 
writer describes our practice in this 
way: 
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We have never said, “Government is a 
good thing. Let’s have lots of it.” As a 
matter of fact, we established in a quiet 
mood of desperation just enough govern- 
ment to “secure the blessings of liberty to 
ourselves and our posterity,” and to this 
minimum we have added only under the 
pressure of dire necessity. 


Is that the present picture? Would 


_ it not be correct to say that there has 


never been a time when we had as 
much government as we have now? 
It may all be necessary, of course. 
Perhaps we could not get along just 
now without it. The point is, how- 
ever, that there is a lot of it. 


ys is a truism of American life that 
there has always been more ef- 
ficiency outside of government than 
init. The best men, by and large, did 
not go into government because it was 
the common notion that government 
wasn't the big thing: the chances for 
effective accomplishment were greater 
elsewhere. 

At the present time, the picture 
seems to have changed. An unusual 
group of able men have lent them- 
selves to the government. Working 
from within, they are seeking to co- 
ordinate and standardize government, 
and to make it really dominant. With 
evangelistic zeal and amazing confid- 
ence in government and human na- 
ture, their apparent purpose is to erect 
a great state, national in jurisdiction, 
which with terrifying precision is to 


e 


control and direct our entire industrial 
and economic life. 

This professoriat, for it is distinc- 
tively that, evidently aims to take 
charge of the proletariat, regimenting 
it into a new social, industrial, and 
economic scheme. This New Deal 
government, furthermore, does not 
seem to have many marks of a demo- 
cratic parliamentary system, but is 
highly centralized, with a minimum of 
participation by electors and their rep- 
resentatives. The objective seems to 
be an all-inclusive corporate state as 
a substitute for individual initiative 
and responsibility. 


D oEs this accord with the old idea 
that “that government is best 
that governs least?” Is it not time 
for the people to consider openly 
whether they will scrap that princi- 
ple? 

Is it not time to thresh out thor- 
oughly whether or not there is any- 
thing worth retaining in the antiquat- 
ed and at present scorned doctrines 
of individualism? It is asserted that 
the outrages committed in the name 
of individualism warrant its abandon- 
ment. Perhaps they do. But there 
are a few, even today, and their num- 
bers may be greater than we think, 
who remind us that in biological sci- 
ence the characteristics of the single 
cell are known to determine the char- 


“Is Washington not merely a government far from home? 
Are its experts as expert as some would have us think? 
Has it shown itself one whit better able to handle our local 
affairs than we can handle them ourselves? Can a people, 
if they do not maintain a good local government, get it by 
subsidizing a bureaucrat a thousand miles away? The 


proof is yet to come.” 
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acteristics of the body; that there is 
no substitute for the individual; that 
there is no such thing as collective 
virtue, justice, industry, thrift, or 
ability; that a collective paternalism 
is the ignis fatuus of political and 
social life; that government is not 
something apart from the individuals 
who compose it; that it is not some- 
thing ideal and perfect, freed from 
the frailties, incompetence, and greed 
of the individuals through whom it 
must function, and that numerical 
majorities are no more efficient, just, 
and unselfish than the individuals 
composing them. It is asserted that 
these are truths which even Congress 
cannot permanently repeal. Is there 
anything to them? 


N™ we come to the third great 
concept in our Constitution. 
President Madison described and ap- 
praised it in these words: 

_If there is any principle of our Constitu- 
tion, indeed of any free constitution, more 
sacred than another, it is that which sepa- 
rates the legislative, executive, and judicial 
powers. 

He might have added that the prin- 
ciple is difficult to preserve against 
demands for immediate efficiency. In 
the name of emergency it can be nulli- 
fied by subtle interpretation. In 
President Roosevelt’s recent message 
to Congress it received this challenge: 

We are fortunately building a strong tie 
between the legislative and executive 
branches of the government. The letter 
of the Constitution wisely declares a sep- 
aration but the impulse of common purpose 
declares a union. 

It is well known that when the 
powers of government become con- 
centrated, they always tend to become 
tyrannical. Many nations have seen 
a subservient legislature or a coward- 


ly judiciary forfeit the liberties of the 
people to a dominant executive. The 
founders of our government were not 
willing that any two of these major 
functions should be concentrated in 
anybody’s hands. Yet is it not true 
that the laws of the New Deal were 
largely written by those who were to 
administer them, and were enacted as 
a matter of course by an obedient 
Congress ? 


I this in accord with the idea that 
the legislature shall legislate and 
that the executive shall administer? 
Has the executive become the legis- 
lative? Has the change, if it is a 
change, been effected by the duly re- 
corded desire of the people, or by “the 
impulse of a common purpose ?” 

The fourth great constitutional con- 
cept is that “local institutions con- 
stitute the strength of free nations.” 

In the words of the Supreme Court, 
“The nation is made up of states to 
which are entrusted the powers of 
local government.” Through all in- 
dividual state Constitutions run guar- 
anties of local autonomy. The Con- 
stitution provides for the administra- 
tion of matters of national concern by 
the central government. But it enu- 
merates those powers. By a famous 
decision, too, the Supreme Court has 
declared that unnamed powers do not 
reside in the central government, nor 
even in the state or local governments. 
Residual unvested power rests with 
the people. The Federal government 
has no inherent sovereignty. 

What has the New Deal done about 
all this? 


Ww we have all felt the pres- 
ence of the Federal government 


as never before. Through the Public 
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What’s a Constitution among Friends and Idealists? 


ce HERE can be no doubt that in the name of emergency 

and recovery certain groups, holding views essentially 
different from those embodied in our Constitution and in our 
political philosophy, are making the most of opportunity. An 
enormous amount of experimentation is going on at enormous 


cost. 
experience is against it. 


Anything seems worth trying once more, even if all 
There is a tacit query, what's a 


mere Constitution among friends and idealists?” 





Works Administrator it is manifest- 
ing its activities in every community. 
Aids and subsidies tend to replace in- 
dividual thrift, also individual judg- 
ment. We know that the price of a 
hair cut in San Diego is determined 
by a code authority in Washington. 
We know that the terms under which 
a citizen of Seattle may get his pants 
pressed are determined in Washing- 
ton. If I want to trade in my old 
automobile for a new one, terms for 
the trade are already fixed—by Wash- 
ington. 

Many states have statutes to the 
effect that any agreement limiting pro- 
duction or enhancing prices shall be 
deemed restraint of trade and unlaw- 
ful. Assume that under a code agree- 
ment, local dealers have jacked up 
prices. Suppose a dealer is prosecuted 
under the state law, and he pleads that 
violation of the code is a Federal of- 
fense. Would the court rule that the 


Federal law takes precedence? It 
never has done so. The famous child- 
labor law decision hinged on this 
point. 


Fyne tried to prevent inter- 
state shipments of goods pro- 


duced. by child labor. The law was 
tested on shipments from a state 
where child labor was legal. The 
tenor of the decision was that Con- 
gress could not contradict a previous- 
ly determined state,policy. Only the 
whole people, by an amendment to the 
Constitution, can do that; hence this 
decision was followed by the Child 
Labor Amendment. 

The New Deal, of course, has de- 
fended the assumption of extraordi- 
nary powers on the plea of emer- 
gency ; also on the plea Of inability or 
inefficiency of the states, and on the 
supposed greater efficiency of the 
Federal government. Emergency is a 
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matter on which the court has ruled. 
Extraordinary powers may be grant- 
ed at such times for the duration of 
the emergency. If A enters into a 
contract with B, the performance may 
be suspended during a war. 

“A limit in time,” says Justice 
Holmes, “to tide over a passing 
trouble, well may justify a law that 
could not be upheld as a permanent 
change.” 


HE depression has been held to be 

a “passing trouble” of the kind 
meant. But it has also been ruled 
that, even if Congress declares to the 
contrary, the court may take judicial 
notice of the fact when the emergency 
passes. In other words, Congress 
cannot declare an emergency when the 
court knows that there is none. 

As to the plea of inefficiency. 
Here we are not in the realm of court 
decisions, but of pragmatic fact. Has 
human experience ever shown that a 
stream rises higher than its source? 
Does nothing added to nothing equal 
something? Does inefficiency added 
to inefficiency produce efficiency ?— 
even if the addition takes place in 
Washington? Is not an “expert,” 
even a governmental expert, often 
merely a man far away?—not so 
wonderful if he lived next door? As 
to its recently assumed jurisdiction, is 
Washington not merely a government 
far from home? Are its experts as 
expert as some would have us think? 
Has it shown itself one whit better 
able to handle our local affairs than 
we can handle them ourselves? Can 
a people, if they do not maintain a 
good local government, get it by sub- 
sidizing a bureaucrat a_ thousand 
miles away? The proof is yet to come. 


S° much for this fourth and final 
constitutional concept. The facts 
presented perhaps point to some con- 
clusions concerning the New Deal. 
Speaking broadly, it is certainly true 
that the two major measures of 1933 
provided an extraordinary scheme for 
regulating agriculture, industry, and 
the economic activities of the entire 
country. They conferred powers un- 
precedented except in time of war up- 
on the President and his agencies, in- 
cluding corporations. Historical di- 
visions between state and nation were 
obscured. A government of enumer- 
ated and limited powers became, for 
the time being at least, completely 
sovereign. Through price fixing, re- 
striction of production, limitation of 
capital investment, licensing require- 
ments, and other means, private rights 
were substantially curtailed. 

We all know that the Federal gov- 
ernment now practically controls the 
credit, banking, and currency facili- 
ties of the country, and is engaged in 
many activities previously left to pri- 
vate initiative. 


— Federal Surplus Relief Cor- 
poration is only one of many new 
agencies created, but it is a sample 
worth considering. By its charter, 
this corporation is obviously intend- 
ed as no emergency device: it is to 


have “perpetual existence.” Its capi- 
tal comes from the Federal Treasury, 
directly or indirectly; the stock is 
owned by the government; its officers 
are government appointees. It is em- 
powered to purchase, store, handle, 
and process surplus farm or other 
commodities and dispose of them for 
unemployment relief or to adjust the 
disparity between agricultural and 
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other prices. The corporation has 
authority “without restriction or lim- 
it as to amount, to purchase or other- 
wise acquire, hold, own, mortgage, 
sell, convey, or otherwise dispose of 
real and personal property of every 
class, nature, or description” ; also, to 
conduct “any and all other business 
necessary or convenient to the attain- 
ment of the foregoing objects or pur- 
poses.” An old-time bureaucrat 
might well envy such powers! 

The elements, indeed, now appear 
to exist for the creation, through 
merger and combination, of a cor- 
porate state, which might render im- 
potent the familiar agencies of gov- 
ernment. 


i private enterprise, the device of 
the holding company and affiliates, 
with interlocking directorates, was in- 
vented for the purpose of separating 
control from ownership. It was de- 
nounced. Properly so. It deprived 
individual stockholders of their rights, 
and created irresponsible manage- 
ment. In our government, citizens 
are “stockholders.” It now looks as 
if some of those who are establishing 
the present far-flung “planned econ- 
omy,” are determined to make use of 
the same device to avoid the delay 
and inconvenience of representative 
parliamentary government: in other 
words, to limit even further the very 
moderate effectiveness of the citizen- 


stockholder’s voting rights. A study 
of the set-up of the Reconstruction 
Finance Corporation and its various 
subsidiaries, or of the Farm Credit 
Administration and its subsidiaries, 
may well make us ponder where the 
process will lead if consistently fol- 
lowed. 

The issues involved in_ these 
changes are fundamental. The peo- 
ple, not merely the Supreme Court, 
must pass upon them. It is often 
claimed that the people did pass upon 
them in the election of November, 
1932: that they then gave a mandate. 
They did give a mandate; but it was 
a mandate for recovery. It is not 
correct to say that they approved the 
present elaborate program, either as 
to its constitutionality or as to its 
economic soundness. The vote was a 
vote of protest, not approval of any- 
thing very definite, because the pre- 
élection presentation of the New Deal 
was vague and general. 


ag faerie can the remarkable hun- 
dred-day session of Congress 
last year be called a people’s mandate 
for revolutionary change. Prolonged 
depression, fear of economic collapse, 
unification following a great political 
victory, magnetic leadership, all tend- 
ed to quiet opposition. Subsequent 
events have shown that even some 
leaders of the dominant party serious- 
ly differ as to the effect of the New 


e 


temporary the permanent, is it not right that the change 


q “Ir the aim of those now in the saddle is to make the 


should be made in a forthright way, with a full setting 
forth of the issues, and with a chance for the people to 
decide in a clear-cut way whether or not they want to make 
the change.” 
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Deal on our constitutional and social 
organization. 

What is it, then, that the people, 
who far more than the Supreme Court 
have the final responsibility for pre- 
serving their liberties, must decide? 
Briefly, they must decide whether the 
temporary shall become the perma- 
nent. 

There can be no doubt that in the 
name of emergency and recovery cer- 
tain groups, holding views essentially 
different from those embodied in our 
Constitution and in our political phil- 
osophy, are making the most of op- 
portunity. An enormous amount of 
experimentation is going on at enor- 
mous cost. Anything seems worth 
trying once more, even if all experi- 
ence is against it. There is a tacit 
query, what’s a mere Constitution 


among friends and idealists? 


MEMBER of the “brains trust” 
frankly inquires whether 


The fortunate people of this country un- 
derstand that the long-discussed revolution 
is actually under way. . There is 
no need to prophesy; it is here; it is in 
process. In this favored land of ours we 
are attempting possibly the greatest experi- 
ment in history. 

Even the President lends his assur- 
ance that all this is no mere tempo- 
rary affair; he declares that there is 
to be “a permanent readjustment of 
many of our ways of thinking and 
therefore of many of our social and 
economic arrangements’—in a word, 
of the government under which we 
live. 

Whether these readjustments, pro- 
posed and actual, accord with consti- 
tutional principles, is our concern if 
we believe in the Constitution as a 
charter of liberties that we care to 
keep. Anyone who still believes in a 


social order where the individual, un- 
der reasonable regulation and with 
fair opportunity, is left to work out 
his own welfare—will certainly find 
much to give him concern. Those 
who believe in collectivism or social- 
ism; those who condemn the profit 
motive altogether; those who favor 
redistributing capital gains ; those who 
have acquired new “ways of think- 
ing” even if they do not know what 
they think—frankly do not care if the 
New Deal does contradict the Consti- 
tution. 


 apseadsd is not static. The consti- 
tutional principles discussed in 
this article may have flown out of the 
window of American life. The ma- 
jority of the people of this country 
may not hold with them any longer. 
They may be ready to discard them— 
if they have not already done so. It 
may be quite true that “the battle for 
an individualistic laissez faire is def- 
initely lost.” It may be true that 
“management for collective purposes 
is the necessary control.” But if 
these extraordinary measures are in- 
deed outside of the Constitution save 
for purposes of emergency (as they 
seem to be), and if the aim of those 
now in the saddle is to make the tem- 
porary the permanent, is it not right 
that the change should be made in a 
forthright way, with a full setting 
forth of the issues, and with a chance 
for the people to decide in a clear-cut 
way whether or not they want to 
make the change? 


| rege Justice Holmes, in one of 
his incisive decisions, said that 
most differences in kind are really 
only differences in degree: thus in- 
dividualism and collectivism, control 
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and regulation, private property and 
communal property, constitutional 
and unconstitutional. Through what 
is euphoniously called “senior con- 
trols” of industry, transportation, 
credit, it is no doubt possible to ac- 
complish without violence a change in 
degree that really represents a change 
There are 
some very astute and able reformers 
in Washington who seem determined 
to bring about a new social order by 
this means, without submitting ‘their 
ideas directly to the perils of popular 
decision, if avoidable. They seem to 
have concluded that democracy has 
failed, that representative parliamen- 
tary government is an anachronism, 
and that what they consider desirable 
is necessarily best for the people. 


a ee foresaw at the out- 
set of the Republic that crises 
like the present one would arise. In 
his Farewell Address he gave this 
counsel : 


Toward the preservation of your govern- 
ment . . . it is requisite .. . that 


you resist with care the spirit of innova- 
tion upon its “principles, however specious 
the pretexts. One method of it may 
be to effect, within the forms of the Con- 
stitution, alterations which will impair the 
energy of the system, and thus to under- 
mine what cannot be directly overcome. 

If, in the opinion of the ple, the dis- 
tribution or modification of the constitution- 
al powers be in any particular wrong, let 
it be corrected by an ame ent in the 
way which the Constitution designates. But 
let there be no change by usurpation; for 
though this in one instance may be the 
instrument of good, it is the customary 
weapon by which free governments are de- 
stroyed. The precedent must always great- 
ly overbalance, in permanent evil, any par- 
tial or transient benefit which the use of 
it can at any time yield. 

The basis of our political systems is the 
right of the people to make and to alter 
their Constitutions of government. But the 
Constitution which at any time exists, till 
changed by an explicit and authentic act 
of the whole people, is sacredly obligatory 
upon all. 


We are all for recovery. We are 
all for reform of iniquitous practices 
and obvious evils, and for “a greater 
opportunity for humanity to prosper 
and find happiness.” Whether the 
majority of us are for revolution and 
the establishment of a new social or- 
der, nobody knows; the issue has not 
been openly presented. 





Recent High Turnover of State Commissioners 


Gimes January 1, 1933, fifty-six commissioners have left office, according 
to a report of John E. Benton, general solicitor of the National Asso- 
ciation of Railroad and Utilities Commissioners. 

Among these, named in the order of their length of service, were the 


following men who had served ten years or more, their respective periods 
of service being indicated in each case: William T. Lee, North Carolina, 
twenty-three years; James A. Perry, Georgia, twenty-two years, six months; 
George P. Pell, North Carolina, twenty-one years; Hugh H. Williams, 
New Mexico, twenty-one years; Everett E. Stone, Massachusetts, twenty 
years, three months; O. P. B. Jacobson, Minnesota, eighteen years, eight 
months;,Amos A. Betts, Arizona, sixteen years, six months; J 4 
McCardle, Indiana, fifteen years, seven months; Albert Greenlaw, Maine, 
fourteen years, six months; J. W. Raish, South Dakota, thirteen years, 
seven months; Lee Dennis, Montana, twelve years; Loren Vaughn, 
Arizona, twelve years; J. M. Thompson, Idaho, eleven years, eleven 
months; Joseph F. Autenreith, New Jersey, eleven years, ten months; 
J. Paul Kuhn, Illinois, eleven years, five months; Walter R. McDonald, 
Georgia, ten years, six months; Ed. Harper, Arkansas, ten years, one 
month; Clay S. Henderson, Arkansas, ten years, one month. 
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Is Going Value Going? 


Can court decisions in favor of this disputed 
item be disregarded? 


A study of recent legislative acts and decisions of regulatory commissions indicate 

that the tendency to eliminate this intangible element of value persists even in 

the face of decisions of the courts that it must be considered as an element of 

the value of public utility property for rate-making purposes. The author says 
going value must be allowed, but only on satisfactory evidence. 


By HOWELL ELLIS 
FORMER MEMBER OF THE INDIANA PUBLIC SERVICE COMMISSION 


thing which represents the differ- 

ence between the value of mere 
physical property assembled for use 
and the value of that property when 
actually in use—about to be eliminat- 
ed as a definite item in connection 
with the valuation of public utility 
property? 

A study of recent legislative enact- 
ments and the decisions of regulatory 
commissions would seem to indicate 
an affirmative answer to this question. 

At least, such a study shows a dis- 
position on the part of the regulatory 
authorities to make what might be 
termed a niggardly allowance for this 
item of value when .compared with 
amounts which have been fixed in the 
past; but before going value definitely 
can be brushed aside in valuation pro- 
ceedings, a long line of judicial deci- 
sions must be overthrown. 


I going value—that elusive some- 


I do not believe that going value 
can be eliminated as a definite item in 
connection with the valuation of pub- 
lic utility property, but I do believe 
that more satisfactory and complete 
proof as to the existence and amount 
of this part of the value of utility 
property must be presented to regu- 
latory commissions and the courts. 


NTANGIBLE items of value which 

the courts have declared to be as 
much a part of public utility property 
as “the iron and bricks” have long 
been the storm-center of regulatory 
investigations. Going value, or going 
concern value, is perhaps the subject 
of more controversial opinions than 
any other item connected with the 
valuation of public utility property. 

There are those who dispute the 
existence of any such thing as going 
value, even after pronouncements by 
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the Supreme Court of the United 
States, such as in the Des Moines Gas 
Case where the court said: 

That there is an element of value in an 
assembled and established plant, doing busi- 
ness and earning money, over one not thus 
advanced, is self-evident. This element of 
value is a property right, and should be 
considered in determining the value of the 
property upon which the owner has a right 
to make a fair return, when the same is 
privately owned although dedicated to pub- 
lic use. 

And so it is interesting to note 
what is happening in connection with 
going value in public utility valuations 
in these days of new deals, new decks, 
and new players. 


payee the most drastic attempt 
to eliminate going value as a defi- 
nite item in the valuation of public 
utility property has taken place in 
Indiana. A statute has been enacted 
forbidding the public service commis- 
sion from including any allowance for 
going value in such valuations. The 
statute referred to was enacted in 
1933, in connection with the revamp- 
ing of utility regulatory laws, and is 
as follows: 

No account shall be taken of good will 
or presumptive values growing out of the 
operation of any utility as a going concern, 
all such values to rest with the municipality 
by reason of the special and exclusive 
grants given such utility enterprises. ‘ 
As an element in determining value the 
commission may also take into account re- 
production costs at current prices, less de- 
preciation, . . . and shall not include 
good will, going value, or natural re- 
sources.2 
Doubt has been expressed in many 

quarters as to the validity of this 
statute. As to this question, the 
courts ultimately must decide. 
It may be that the validity of this 
1238 U. S. 153, P.U.R.1915D, 577. 


Acts of Indiana General Assembly, 1933, 
page 933. 





statute will be passed upon by the 
United States District Court for the 
Southern District of Indiana in a case 
involving an order of the Indiana 
commission. The Indiana commis- 
sion made an order reducing electric 
rates in the city of Rockport, In- 
diana,* and the Rockport utility im- 
mediately instituted an action in the 
Federal court to set aside the order. 


HE order of the commission 

found the fair value of the 
property used and useful in giving 
electric service “including working 
cash capital and materials and sup- 
plies,” but following the mandate of 
the statute, made no reference to go- 
ing value. 

The public utilities commission of 
Ohio in an important decision refused 
to make any allowance whatever for 
going value as a separate item.* This 
decision was made in the case of the 
Ohio Bell Telephone Company decid- 
ed January 16, 1934. In this case 
there was involved, among other 
things, a tentative valuation of the 
property of the telephone company 
fixed by the commission January 10, 
1931. In the tentative valuation the 
commission had allowed $3,592,040, 
or 3} per cent of the value of the 
physical property for going value. In 
the recent decision the allowance made 
in the tentative valuation was set 
aside and going value eliminated as a 
separate item. In this connection the 
Ohio commission said: 

Considering that our valuation is of a 

plant in actual and successful operation, and 

that we have made (post) what we regard 


as ample allowance for direct and undis- 
tributed overhead construction costs and 


8 Cause No. 11128, Re City of Rockport, 
for a reduction of water and electric rates. 
42 P.U.R.(N.S.) 113. 
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Going Value Should Be Established by Adequate Proof 


“oo way to prevent the elimination of, or 
inadequate allowances for, going value 
in the valuation of utility property is to pre- 
sent adequate proof as to the existence and 
amount of such value. In preparing an ap- 
praisal of the cost of reproduction of the 
physical property of a utility, it should be and 
is possible also to appraise the cost of repro- 
ducing the business of that utility as a going 


concern.” 





that no specific costs have been established 
that are not covered by such allowance, 
and considering also that many items testi- 
fied to are “too obviously conjectural” and 
giving weight to the definite declarations of 
both the Supreme Court of the United 
States and of the state of Ohio, we have 
concluded that the testimony offered does 
not justify a separate allowance of going 
concern value, either as such or as “cost 
of establishing business.” We therefore 
now hold that the amount tentatively al- 
lowed by the commission, of $3,592,040 as 
going concern value should be eliminated as 
a separate item. 


a7 is interesting to note that the 
chairman of the Ohio commission 
dissented from the order for a num- 
ber of reasons, one of which was that 
no separate finding for going value 
had been made. In discussing the 
failure of the commission to allow 
going value as a separate item the dis- 
senting opinion of the chairman of 
the Ohio commission said : 


Under the evidence in this particular case 
a separate finding for going concern value 
was not only proper but necessary. The 
percentage allowance for that item in the 
tentative value was lower than in any case 
of which I have knowledge. Instead of 
increasing the tentative value allowance, the 
result of the majority findings is to now 
reject the item entirely. Certainly, I can- 
not concur in that. In the Chicago Case 
the allowance for going concern value was 
8 per cent. 

In the Columbus Gas & Fuel Case, 17 


F. (2d) 630, P.U.R.1927C, 639, his honor 
Judge Hough added 10 per cent for the 
going concern value, and there are many 
other cases wherein the amount ranges 
from 10 to 15 per cent. 


bps Wisconsin Public Service 
Commission recently took occa- 
sion to score claims for going value 
as a separate allowance. In its order 
of July 25, 1933, on application for 
a rehearing in the case against the 
Wisconsin Telephone Company the 
commission said : 


In its valuation the company claims 
$7,680,845, on the property as a whole, for 
going value although witness Crowell stated 
in cross-examination that he had made no 
analysis whatsoever of the elements going 
into this figure but merely took a percent- 
age allowed in some other utility cases. He 
further admitted that he had not considered 
the financial history of the company at all 
(despite Galveston Electric Co. v. Galves- 
ton, 258 U. S. 388, P.U.R.1922D, 159, and 
Houston v. Southwestern Bell Teleph. Co. 
259 U. S. 318, 326, P.U.R.1922D, 793). 

The company’s guess at going value, in 
our judgment, represents a duplication of 
what it had already included in reproduc- 
tion costs, an emphatic duplication of mil- 
lions already charged in the past in operat- 
ing expenses against consumers ( New 
York Teleph. Co. v. Prendergast, infra), in 
an effort to capitalize good will and skill 
(Minnesota Rate Cases [1913] 230 U. S. 
352, 455), and what appears to be either 
a capitalization of past losses, which is 
judicially discountenanced (Galveston Elec- 
tric Co. v. Galveston, supra) or an effort 
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——< to guard against certain hypothetical fail- We are not measuring going concern 
ure to earn fixed charges, etc., which failure value by the financial success of the com- 
never existed.5 pany, because that would be to tax the 


- : consumer for his past patronage. We are 
n another recent case the Wisconsin determining that element of the rate base 
which is represented by the lag between the 


issi hat if an hs " 

2 commission declared that i . y start of the plant and its establishment as 
‘ allowance should be made for going a going concern earning money. While a 
: . . a considerable patronage would normally ac- 

] value it should be nominal. In dis crue before final completion of the plant 
cussing this matter the Wisconsin there would be some lag in the first year 
ae - 4a, before sufficient consumers were attached 

, .commission said : to bring it to the stage of “doing business 


and earning money” contemplated by the 
court in the Des Moines Gas Company 
Case.8 


Going value is a term of many and often 
inconsistent meanings. In actual practice it 
is a highly intangible item. If it means the 

| cost of establishing a going business, we 
should properly inquire whether or not HE downward trend in commis- 
such actually incurred costs have already ‘ 
been met through operating expenses; if sion allowances for going value 

ss = going value means the deficits below a rea- js further emphasized by the finding 


f th ; ° 
sonable return in the earlier days of the of the Maryland Public Service Com- 


nor company’s history, we should properly in- ; . 

the quire “— queens ot ogee of aes mission in the Chesapeake & Potomac 

any deficits. Certainly, in the case of a public 71 

ges utility in Wisconsin, operating under an in- Telephone Company Case. 
pegs permit, we is no — ant In this Marylarid case the allowance 
for including an item of going value whic . ! ' 

ice is equivalent to “good will,” for the laws for going value wis not even 3.2 per 
of this state give substantial protection to cent but 2.2 per cent of the whole 

“a- a utility in its exclusive privilege of serving _ 1 : 

ue a particular territory. _ valuation. : 

| -y bined of or ving age J seo pecigenat Advocates of the movement to elim- 

er and the facts available in the record, we are’; : ‘ 

or of the opinion that the going value allow- inate going value as a separate item 

h ances included in = Poser — by in utility valuations profess to find 

e - ° ° ° 

he ee Ue ancien: “Unnier "<>. doo considerable aid and comfort in the 
stances we feel that the allowance for go- decision of the Supreme Court of the 


ing value, that should be included in the T..: : 
rate base Of this company, if any, should United States in the Los Angeles Gas 
ms be nominal. and Electric Case.® 


~ HILE not eliminating going value In that case although the California 
W altogether as a separate item, the Commission had disallowed an item 
of in excess of $9,000,000 for going 


at New York Public Service Commis- . 

. sion in a recent decision cut down by Value, the Supreme Court pointed out 
all more than half the allowance gener- that certain items improperly included 
- ally made for this item. in the rate base might be deducted, 
” In the Utica Water Case decided 2nd that there would still remain 
‘ June 28, 1933, the New York com- sufficient amount to cover any item of 
of mission made an allowance for going 89§ concern value. , 

: value which was approximately 4.2 In the California case in reference 
t- [per cent of the valuation fixed by the © going value the Supreme Court 
* @ commission for the physical property Sid: 

I! depreciated. In reference to the — Donnelley v. Consolidated Water Co. 238 
: amount allowed for going value the as BR ONS) ane 377. 

is New York commission said: 8 Los Angeles Gas & E. Corp. v. California 
c- —__ R. Commission, 289 U. S. 287, P.U.R.1933C, 
rt 5 Re Wisconsin Teleph. Co. No. 2-U-35. 229, 246. 
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Amounts Allowed for Going Value in Specific Cases 


Case 
Mobile Gas Co. v. Patterson (1923) 
1924B, 644 


Goeafe R. & Power co v. Georgia R. Commission, 
625, P.U.R.1923D, 


Bluefield Water oe & Improv. Co. West Virginia Pub. 
Service Commission, 262 U. S. 679, 686, P.U.R.1923D, 11 


Somprere Bell Teleph. Co. v. Fort Smith (1923) 294 Fed. 
, P.U.R.1924E, 662 


wanna v. 
P.U.R.1927A, 15, 28 


Omaha ic Water Co. (1910) 218 U. S. 180, 202, 54 
ed. 


Denver v. Denver Union Water Co. 
P.U.R.1918C, 640. 


Wesiehes Electric & M Oo. 7. Cs age Tramway Co. 
(1924) 3 F. (2d) 285, 298. eR, 1925B, 


Sone Bell Teleph. & Teleg. Co. . =a Commission 
(1925) 5 F. (2d) 77, P.U.R.1926A 


Consolidated Gas Co. v. enamel 
P.U.R.1925B, 773, P.U.R.1925C, 744 


Kings County Lighting Co. v. Prendergast, 7 F. (2d) 192, 215, 
P.U.R.1925C, 705, P.U.R.1925E, 5 


Citizens’ Gas Co. v. Missouri Pub. Service Commission (1925) 
F. (2d) 632 


New York & Richmond Gas Co. v. Prendergast, 10 F. 
167, P.U.R.1925E, 19, P.U.R.1926B, 759 


State ex rel. Hopkins v. Southwestern Bell Teleph. Co. 115 
Kan. 236, P.U.R.1924D, 388 


Winona v. Wisconsin-Minnesota Light & P. Co. (1921) 276 
Fed. 996, P.U.R.1922C, 461 


Pacific Gas & E. Co. v. San Francisco, 273 Fed. 937, P.U.R. 
1921D, 464 


Minneapolis v. 


293 Fed. 208, P.U.R. 


262 U. S. 


246 U. S. 178, 184, 


6 F. (2d) 243, 259, 


(2d) 


Rand (1923) 285 Fed. 818 


Reno Power, Light & Water Co. v. Public Service Commission, 


298 Fed. 790, P.U.R.1923E, 485 
Arkansaw Water Co. v. Little Rock (1923) P.U.R.1924C, 73 


Monroe Gaslight & Fuel Co. v. 


Michigan Pub. Utilities Com- 
mission, 11 F. (2d) 319, P.U.R.1926D, 13 


Joplin Gas Co. v. Missouri Pub. Service Commission, 296 Fed. 
271, P.U.R.1924D, 137 


Indiana Bell Teleph. Co. v. 
300 Fed. 190, P.U.R.1925A, 363 


Prendergast (1924) 300 Fed. 822, 


Pub. Service Commission (1924) 


New York Teleph. Co. v. 
P.U.R.1925A, 491 


United Fuel Gas Co. v. 
F. (2d) 510 


Duluth Street R. Co. v. Minnesota R. & Warehouse Commis 
sion (1924) 4 F. (2d) 543, P.U.R.1925D, 226 


Chesapeake & P. Teleph. Co. v. Whitman, 3 F. (2d) 938, 
PUR. 1925D, 407 


United Fuel Gas Co. v. Public Service Commission (1926) 
14 F. (2d) 209, P.U.R.1927A, 707 


Sorngite Gas & E. Co. Public Service Commission (1925) 
(2d) 252, P. U.R. 1926C, 858 


Venner v. Urbana Waterworks (1909) 174 Fed. 348, 352 


Kentucky R. Commission (1925) 13 


Columbus Ohio Gas Case, 17 F. (2d) 630, P.U.R.1927C, 639 


Ben Avon v. Ohio Valley Water Co. (1917) 68 Pa. Super. Ct. 
61, P.U.R.1918A, 161 


Indianapolis Water Co. (1926) 272 U. S. 400,. 


Allowance 


$200,000 or approximately 
13% of all other values 


10% of physical property 
10% 

10% 

9.5% 

$562,712.45 or approximately 


10% of all other values 


$800,000 or approximately 
8.27% of physical property 


$2,900,000 or approximately 
14% of physical property 


$815,000 or approximately 
9.67% of physical property 


$9,000,000 on a basis of 
10% of pe B property 


$800,000 or approximately 
8% of all other values 


$59,500 or approximately 
13% of all other values 


$644,000 or sqqvomanttly 
14% of all other values 


$14,000 or approximately 
15% of physical property 


6% 
$1,500,000 or approximately 
12% of physical property 


$500,000 or pmol 
6% of physical property 


$16,241 or approximately 
5% of physical property 


220,000 or approximately 
-2% of physical property 


a of all other values 
5.7% of all other values 
5%, not over 


$10,000,000 or approximately 
2.5% of all other values 


$3,000,000 or approximately 
8.8% of all other values 


$350,000 or approximately 
7.5% of oumeel uction cost 


$1,100,000 or approximately 
3.87% of all other values 


$3,000,000 or approximately 
8% of all other values 


$117,949 or approximately 
10% of cost of reproduction 


$25,000 or approximately 
16% of all other values 


10% 


$185,000 or approximately 
16.5% of all other values 
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The concept of going value is not to be 
used to escape the just exercise of the 
regulatory power in fixing rates, and, on 
the other hand, that authority is not en- 
titled to treat a living organism as nothing 
more than bare bones. : 

It does not give license to mere specula- 
tion; it calls for consideration of the his- 
tory and circumstances of the particular 
enterprise and attempts at precise definition 
have been avoided. 

The record affords no adequate basis for 
criticizing the allowance made by the com- 
mission for materials and supplies and 
working capital, and thus the entire excess 
may be regarded as applicable to whatever 
intangible value the property had as a 
going concern. 

The fact that this margin in the rate 
base was not described as going value is 
unimportant if the rate base was in fact 
large enough to embrace that element. 


In view of recent attempts to elim- 
inate going value altogether as a 
separate item, in utility valuations, or 
to make a somewhat meager allow- 
ance for this item, it is interesting to 
note what the Federal courts have 
allowed for going value in a number 
of cases decided in the past. The 
table on page 652 shows allowances 
for going value in thirty-one import- 
ant utility cases covering the last 
twenty-five years. 


A suMMARY of the cases indicating 
the ratio between the amount 
allowed for going value and the total 
of all other items shows: 


Going Value Number of 
Allowance Cases 
ee Ee oe 2 
oa besianbeeep aise 2 
BE. cbs veGeeves wes oan 1 
RE oe es 2 
a eee 1 
ES pai brockes eon 1 
Ee ere 3 
BS etic vereude eae 1 
ED do eaaesadiesesses r 
RES ee 8 
«| eee 1 
SS a eee 2 
Ng Ss ba ye pies ous 2 
RES 1 
SON I da bis Saeecces oo 2 
General 
Average 9.5% 


In many instances, allowances for 
going value have run about 10 per 
cent, which is in line with the general 
average arrived at from the typical 
cases of the last twenty-five years re- 
viewed in the table. There has been 
some dispute as to whether the 10 per 
cent should be applied to the cost of 
reproduction new, or the cost of re- 
production depreciated, and as to 
whether the percentage should be ap- 
plied to the valuation of the physical 
property, or to the valuation of all 
items other than going value. 


I HAVE heard the testimony of many 
experts in rate hearings concern- 
ing going value. Some of them have 
frankly asserted that their computa- 
tions were the result of the applica- 
tion of an arbitrary percentage figure. 
Others have presented detailed studies 
in which they arrived at an amount 
for going value, and disclaimed the 
use of a percentage figure. I recall 
one case in which an expert witness 
presented detailed information cover- 
ing an allowance for going value for 
a particular property. This expert 
stated that his estimate for this figure 
had not been influenced by any arbi- 
trary percentage figure. In this case, 
however, it was pointed out that the 
figure arrived at for going value as a 
result of the detailed studies was ex- 
actly 10 per cent of the appraisal cost 
new of the property involved made by 
the same witness. 

However difficult of determination 
going value may be, it is an item of 
value which cannot be ignored. 

Efforts to meet this requirement in 
fixing a valuation by saying that suffi- 
cient allowance has been made else- 
where in the valuation to take care of 
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this item do not seem convincing. 
Surely, it is not enough to say that 
while no definite allowance has been 
made for the item of going value, that 
somehow, somewhere, it is taken care 
of in some other item which has been, 
either by accident or design, made too 
high. 


N” does it appear sufficient to es- 
timate going value by the use 
of an arbitrary percentage figure, 
arrived at by compiling allowances 
made in other cases, for the fact that 
going value may or may not have been 
present in other utility property is not 
satisfactory proof as to the existence 
of this item in a particular property 
under investigation. 

While engineers and other experts 
may be loath to lay aside the 10 per 
cent rule-of-thumb, nevertheless the 


solution of this knotty problem ap- 
pears to be in their hands. 

The way to prevent the elimination 
of, or inadequate allowances for, go- 
ing value in the valuation of utility 
property is to present adequate proof 
as to the existence and amount of such 
value. 

In preparing an appraisal of the 
cost of reproduction of the physical 
property of a utility, it should be 
and is possible also to appraise the 
cost of reproducing the business of 
that utility as a going concern. 

When experts on the subject of 
going value are prepared to offer sub- 
stantial and conclusive evidence as to 
the amount of this item which exists 
in a particular property, then and not 
until then will the allowances for go- 
ing value by courts and commissions 
be fair to all concerned. 





Curious Items about the Utilities 


Korea has 20,000,000 population and 33,900 telephones in use. 
* * 


WirHIn a 10-mile radius of London there are 700 passenger depots. 
Main line stations in London are used by 3,000,000 persons daily. 
* * 

In 1933 there were 95,000 miles of manufactured gas and 160,000 
miles of natural gas transmission and distribution mains—a total of 

255,000 miles of mains. 6 : 


In twenty-four hours 538 trains, of which 88 per cent are electrically 
operated, pass the portals of the new Pennsylvania R. R. station in 
Philadelphia. The roof of the station, measuring 328 x 628 feet, is 
designed as a north-and-south airplane landing “field,” complementing 
the east-and-west landing on the roof of the post office. 

x * 

RatLroap ticket sales in a southern district where the basic fare of 
14 cents per mile for coach transportation was effective in 1933, in- 
creased 516 per cent in one month and 818 per cent in another month 
compared to sales for the same months in 1932. The respective in- 
creases in revenue for the same comparative periods were 171 and 216 
per cent. 
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Uncle Sam in the Role of 
a Utility Boss 


SEVERAL millions of men and women are today employed by the 
utility companies in this country. Should these companies pass from 
private into public ownership—as some of our more radical politicians 
proclaim they should—these millions of people would be “working 


for the government.” 


Just who this 


“government” is, how it pays 


its employees, how it treats them, how it hires and fires them, are 
matters that are of concern not only to the government worker 
himself, but to you, and you, and you—who are his employer. 


By JAMES H. COLLINS 


ET a pencil and pad, and sit 
down for an appraisal of 


yourself as a citizen and tax- 
payer. 

Estimate the amount of time and 
thought you have given the past year 
to the business of running your city, 
county, state, and Federal govern- 
ment. 

Recall the last election at which you 
voted, and try to find a sound business 
reason for voting the way you did. 
You voted for one man, who was run- 
ning for mayor, governor, or Presi- 
dent, knowing little about the rest of 
the ticket. You were swayed by your 
party leanings, and at the last minute 
were probably swung on emotion. 

Set down your estimate of the 
hours or minutes you have devoted to 
thinking at all about the business 
problems of your city, state, or the 
National Government—mere reading 


and “emoting,” really do not count. 

Finally, write down the names of 
public officials you actually know, and 
list the personal contacts you have had 
with public servants the past five 
years. 

Got that? 

All right! Now, as one of the 
“peepul,” just how would you like to 
be employed by yourself? 

What—you don’t want the job? 


HE fact is that you and I, as citi- 
zen-employers, are dirty sweat- 
ers. 

Our chief thought about govern- 
ment salaries and wages is that taxes 
must be kept down. 

Let a candidate promise to cut the 
budget and we are for him, utterly 
blank in our thoughts of schools, fire 
or police protection, courts and pris- 
ons, highways, or flood control. 
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Visit the places where government 
employees work, and you will find, 
along with the new city hall, a lot of 
rookeries which private business 
would not tolerate for a moment. If 
it did, the factory inspector or health 
bureau would condemn them as 
crowded, unsanitary, and dangerous 
fire traps. 

Look at the equipment provided for 
their work, and compare it with that 
in your own business; a lot of it is 
obsolete and inefficient. 

From the time we how! for our bot- 
tle of certified milk, through our 
school days, to our last sickness, we 
are dependent upon the work of these 
public servants for life, liberty, and 
the pursuit of happiness. 

As employers, we are pretty com- 
plete failures. Fortunately we are 
able to avoid thinking about our em- 
ployees. We vote—and then forget 
about all that until next election. 


H’’ would you like to finance an 
enterprise that is run in such a 
way? 

For example, instead of going be- 
fore a business-like board of directors 
any week, with plans for expansion 
in a given direction, and then to the 
bankers, selling your bonds or stock, 
just picture yourself waiting a year or 
longer to go before the voters—you 
and me. 

Instead of relying on a practical, 
business-like plan, you would get bet- 
ter results with an “issue” that stirred 
the emotions of the citizens—such as 
leading them to believe that if the ras- 
cals were not turned out, or if the oth- 
er party by hook or crook got in, the 
city would no longer be a decent place 
to live. 


To be specific about this matter: 


I N Los Angeles, we need a lot of wa- 

ter. Bond issues have been voted 
time and again to enlarge the water 
supply, and the population has out- 
grown the successive enlargements. 

Not long ago, we needed more 
money for water, and the matter was 
submitted to the citizenry in a bond 
issue. It was also submitted with a 
power bond issue. And at the same 
time a hot campaign for mayor was 
conducted, on the familiar issue that 
everything about the old administra- 
tion was bad. 

In the hurly-burly, both the water 
bonds and power bonds were defeat- 
ed. Taxes had been outrunning the 
real cstate market in Los Angeles; 
when people do not find a ready mar- 
ket for property they cut down on 
public expenses, and all these bond is- 
sues required was a black cross in the 
“No” column. 

Also, the voters had the excuse, to 
themselves, that if a new mayor came 
in, he might present a different policy 
on water. 

The new mayor came in, and after 
nearly a year another water bond is- 
sue was presented to the voters (this 
time without the power bonds), and 
free of the emotions of a general elec- 
tion. About one quarter of the voters 
went to the polls, fortunately author- 
izing the bonds by a nine-to-one ma- 
jority. 

But how would you like to finance 
your own business that way? 

From time to time, we have prison 
riots, and complaints about the coun- 
ty poorhouse, and the city jail. 

But in the main, as employers, we 
get by somehow, though it might be 
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well for some of us to look into ac- 
commodations at the jail, because as 
things go nowadays, none of us know 
when we will go there to board. 


I N your own business there are times 

when you must stand up and take 
criticism. Being human, you make 
mistakes. There are periods when 
competitors get ahead of you, inside 
or outside the business ; when custom- 
ers walk out on you; when net profit 
is off and the Old Man or the direc- 
tors call you in on the carpet. 

But no matter how bad things are, 
you will never be called a rascal, and 
charged with graft. 

The newspapers never hear about 
your shortcomings, no preacher ever 
takes you for a text, the Glenside Wo- 
man’s Club never thinks of setting out 
to “get” you as a worthy cause. 

But that is the common way of cor- 
recting whatever shortcomings there 
may appear to be in public business— 
and you and I, when sufficiently 
played upon by skilful fellows who 
know how to touch our emotions, 
have gone woof-woofing for some fel- 
low who is working for us in public 
service. 

If the directors call you on the car- 
pet, you can always produce some 
kind of record of achievement, and it 
will receive intelligent attention. 

If you boss men in your own busi- 


ness, the chances are eight to ten that 
you have a merit and demerit system 
for them, so that they get justice if 
you happen to see red. It protects 
them, and protects you, because long 
ago you learned the high cost of hir- 
ing, training, and firing. 

But in public service, we have 
developed no such safeguard. The 
man in elective office is likely to be 
turned out just about the time he has 
learned the job—at our expense. And 
among humbler public employees, 
there is a constant demand for scape- 
goats. 

For example, I heard the other day 
of an engineer, in the city employ for 
fifteen years, who was paid $75 a 
week ; he was square and intelligent in 
the inspection of complicated work, 
settling technical points with great 
fairness to contractors. 

A scapegoat was wanted for defec- 
tive sidewalk or pavement, and this 
man was chosen to be “fired” with 
attendant publicity. There was no 
record of his work, nothing that he 
could offer in defense. He escaped, 
luckily, only because a contractors’ 
organization knew his value in that 
job, and brought political pressure to 
bear in his favor. 


6c I : VERYBODY’s business is no- 
body’s business.” 


Having created this kind of job for 


to pass: Shall it be ownership by the worst employers in 


q “WELL, suppose that government ownership should come 


the world, you and I, as taxpayers, with our present lax 
supervision of public affairs? Or shall we introduce into 
public affairs some of the initiative, the responsibility, the 
personal incentive, the rewards for results, which are 
characteristic of private business?” 
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employees in our public service, we 
give one half of one per cent of our 
business attention to it, and criticize, 
ridicule—and fear—the fellow who 
will seek such a job. 

This fellow is of two kinds; either 
he is the astute political type, who 
maneuvers for the elective office (and 
perhaps makes it pay more than we 
intend to pay him through ways that 
are too familiar to require descrip- 
tion), or he is the humbler chap who 
passes a civil service examination and 
settles down to make the most of a 
political “berth.” 

Generally, our interest in these of- 
fice-holders and job-holders is aroused 
only when something pertaining to 
our own business or private interests 
is threatened. 

If our property assessment is too 
high, we go to the county building and 
submit to the quiz of a'clerk. If a 
local ordinance on factory wastes, or 
a fresh revision of the tariff, holds 
trouble, we ask somebody who is al- 
derman or Congressman of our neigh- 
borhood, and look him up—or tell our 
attorneys to do it. 

In the case of the public utilities, 
we constantly have the bugaboo of 
government ownership to stir us up. 
Yet the astonishing thing about even 
that is that despite so much discussion 
and so much fear, there are so few 
actual contacts between business men 
and public servants. 

My own experience with people in 
public service has probably been typi- 
cal, though maybe a little more exten- 
sive than that of the average business 
man. 


M y first contact with “politicians” 
arose when, fifteen years ago, 
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I lived in a New England country re- 
gion, bought a “flivver,” and devel- 
oped an immediate interest in the road 
from the railroad to my house. The 
road was bad. I wrote a denuncia- 
tory letter to the newspapers about it, 
freely criticizing the country road 
commissioners. This led to an ac- 
quaintance with the commissioners. 
After that it was not possible to razz 
them in the newspapers, because they 
were good fellows. 

“The road is bad,” they admitted. 
“Nothing would please us more than 
to make it good, and every other road 
that people want in this county. Only, 
we need money. Get us some money 
and we will build you a fine road!” 

Fair enough. And I did get them 
some money. Using my experience as 
a writer, I organized a little good 
roads agitation, with newspaper pub- 
licity, aroused neighborhood interest, 
and local “politicians” went to the 
state legislature and put through a law 
that enabled the county to build good 
secondary roads through a bond issue, 
under which they were paid for while 
the people were using them. As I 
moved away before the roads were 
done, I never drove over any of them! 


M* next experience with men in 
public office came during the 
World War, in Washington, when I 
was connected with the Food Admin- 
istration, the Shipping Board, and 
other war organizations. 

There I had many opportunities to 
know the rank and file of government 
employees, and found that they divid- 
ed into two general types: 

One type was the ambitious young 
men—and some women, too—who 
saw in government work an oppor- 
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dt Bon thought of the government iaking over your 
work and mine, reducing our employees to a sweat- 
shop system, killing initiative and opportunity, braking 
down growth to a snail’s pace by legislation instead of 
private financing—it is a nightmare! So much a nightmare 
that public utility people, from executives to trouble shoot- 
ers, instinctively line up against it and fight the public- 
ownership advocates wherever they materialize, whether 
as sincere but unpractical idealists, or the practical 
politician jockeying for more public jobs.” 





tunity for experience and reputation. 
These were generally young college 
graduates, especially technical fellows, 
who tackled a low-pay government 
position, gave ten thousand dollars’ 
worth of ability for a couple of thou- 
sand dollars salary, worked a few 
years, and qualified for real jobs in 
private business. 

The vast majority, however, were 
job-holders of the very kind that you 
would describe if you were writing an 
indignant letter about them to the 
newspapers. 

They were doing routine work with 
equipment that was ten years behind 
“the state of the art.” They were 
putting in shorter hours than prevail 
in private business of the same kind. 
They were intent on rules and the or- 
der of their seniority; they were al- 
ways looking up the law and its inter- 
pretations when they were required to 


make a decision. They had no initia- 
tive, no ambition. 

But why should they have ambi- 
tion? 


HE system under which they 
worked offered no reward for it; 
salaries and promotion were as set 
as concrete; authority rested with 
Congress, and Congress did nothing 
but sweat them in the name of lower 


taxes. 

Congress had established the badly 
paid blind alley jobs, and these jobs 
had been accepted by men and women 
who were either substandard in abil- 
ity, or quickly became so under the 
conditions of their employment. 

Congress did this for—whom? 

Why, for you, and me, the taxpay- 
ing public! 

“Whose was the hand that slanted 
back this brow?” 
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HE thought of the government 
taking over your work and mine, 
reducing our employees to a sweat- 
shop system, killing initiative and op- 
portunity, braking down growth to a 
snail’s pace by legislation instead of 
private financing—it is a nightmare! 
So much a nightmare that public 
utility people, from executives to 
trouble shooters, instinctively line up 
against it and fight the public-owner- 
ship advocates wherever they ma- 
terialize, whether as sincere but un- 
practical idealists, or the practical 
politician jockeying for more public 
jobs. 

Even though we may not have 
thought the thing out, to this basic 
relation of public indifference and 
substandard public employment, we 
instinctively know that, as taxpayers, 
we would never want to work for 
ourselves! And the utilities are on 
the battle front. 

It is not necessary, for this audi- 
ence, to repeat the arguments against 
public ownership, or the methods that 
are used to combat the movement. 

I propose something different: 

While we are fighting to keep our 
business and our jobs out of politics, 
why not get into politics ourselves, to 
the extent of seeing what private 
business can do to improve public 
service? 

It is to our interest to build better 
jails, on the chance that we may go 
there any time to board, for viola- 
tions of something, or contempt of 
anything. 


Bagge with the actual politi- 
cian, the elective office-holder 
and “boss,” will show that he is de- 
cidedly different from the cartoon 
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conceptions we often get of him. 

The chief business of a politician 
is not graft; it is to get his constitu- 
ents what they want—or try to get 
it for them. This ranges all the way 
from getting jobs, in private business 
as well as public business, to getting 
traffic tickets torn up for influential 
citizens. 

“If politicians were in the game for 
the money,” says a political friend of 
mine, “there would be few politicians. 
Some of the big boys make it. But 
the factory run of politicians get their 
reward and their satisfaction out of 
sticking their thumbs in their vests 
and saying, ‘Me! I did it!” 


| Beye seen with public servants will 
show many things highly sug- 
gestive to a business executive. 

First of all, the executive accus- 
tomed to making personal decisions, 
and standing by them and behind his 
subordinates, will be struck with the 
fact that this is seldom done in pub- 
lic affairs. 

The first step of the experienced 
public servant is to consult the law 
and rulings bearing on a given case. 
When he is sure that the law directs 
so-and-so, he acts. 

This accounts for the délays in 
public affairs, and also for the lack of 
initiative. 

The real manager of every govern- 
ment department, and the only in- 
spiration of every employee in it, is 
a legislative body. That body, 
whether it be Congress or the state 
legislature or the city council, is con- 
stantly swayed by influence and criti- 
cism. Its laws are often vague. But 
they govern, and acquaintance with 
public servants who work under this 
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handicap will show that they are often 
doing a good job. 

Second, the accounting of public 
business discourages initiative. 

Cities, states, and Uncle Sam him- 
self are like the grocer who had two 
pockets, one into which he put all 
money received, and the other con- 
taining money to pay out. Regard- 
less of the efficiency of a given activ- 
ity, like the United States Patent Of- 
fice, which makes money on its opera- 
tions, all profit goes into the general 
funds, good work in management is 
lost sight of, and the incentive to make 
a profit is lost. 

Third, public ownership is gen- 
erally a substandard form of compe- 
tition, showing either paper profits by 
the juggling of finance, or by the 
under-paying of employees and the 
escape of taxes. 

Closer acquaintance with this com- 
petition will reveal the injustice of 
public ownership claims both against 
private business and public servants. 
The question will arise, “Shall we 
meet this rivalry by keeping it on a 
substandard basis, or advocate bring- 
ing it up to standard and then see 
whether it is true competition ?” 

The correct answer to that question 
in your own case will be of great im- 
portance in determining your own 
policies. 


cy art executives are in demand, 
with other business men, in pub- 
lic service. The President, and every 
governor and mayor, are looking for 
them to serve on commissions, giving 
part-time service. 

This is a new trend in American 
public life, a challenge to business 
men to go beyond idle criticism of 


public affairs, and show what they 
can contribute to strictly public work 
in police, fire, health, water, park, 
school, and like affairs. Slowly but 
surely our public life is changing for 
the better. The utility man who 
will find time for public service, and 
who can take the brick bats that 
go with it, will broaden his life and 
have fun at the same time. 

At present, the general sentiment of 
the American people is against public 
ownership of utilities. 

But there is no guaranty that it will 
remain so. 


W: have all seen, in the past fif- 
teen or twenty years, ideas 
which were considered radical be- 
come law—such things, for example, 
as Federal banks, postal savings, 
workmen’s compensation, blue sky 
laws, prohibition, old-age pensions. 

Business itself has adopted things 
which would have seemed wildly im- 
possible a generation ago; note the 
strong sentiment in the recent depres- 
sion for the maintenance of high 
wages at all costs, and the concern 
that everybody shall have a job, the 
“right to work” in another form. 

It may well be that our children 
will elect to run utilities by public 
ownership. The agitation for public 
ownership is strong, and will not lag. 
The utilities themselves advocate pub- 
lic ownership to the extent of distrib- 
uting their securities as widely as 
possible among the people. 

Well, suppose that government 
ownership should come to pass: 

Shall it be ownership by the worst 
employers in the world, you and I, as 
taxpayers, with our present lax super- 
vision of public affairs? 
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Remarkable Remarks 





“There never was in the*world two opinions alike.” 


James P. WarBuURG 
Vice Chairman, Bank of the 
Manhattan Company. 


Joun E. ZIMMERMANN 
President, United Gas Improve- 
ment Company. 


Grant’s Pass (Ore.) Bulletin. 


Hiram JOHNSON 
U. S. Senator from California. 


Ropert F. WAGNER 
U. S. Senator from New York. 


Cart D. THompson 
Secretary, Public Ownership 
League of America. 


JosepH B. EASTMAN 
Federal Coérdinator of 
Transportation. 


Henry A. WALLACE 
Secretary of Agriculture. 


ARTHUR E. Morcan 
Chairman, Tennessee Valley 
Authority. 


Donatp R. RICHBERG 
General Counsel, NRA. 


—MONTAIGNE 


“I do not think one can legislate intelligence or in- 
tegrity.” 


¥ 


“There is no room in the utility business for specula- 
tive profits.” 


¥ 


“If ‘securities’ cannot be marketed under the present 
act, they should not be marketed at all.” 


¥ 


“Either the country is going through with President 
Roosevelt or it is going to hell economically.” 


¥ 


“Public works are designed to prime the pump of 
business, not to compete with private industry.” 


¥ 


“Public ownership is the only means and method by 
which we can maintain, expand, and improve the public 
service.” 


¥ 


“Perhaps the strongest objection to public ownership 
and operation may be found in the present economic 
condition of the nation.” 


¥ 
“We have done extraordinary things in Washington 
during the past eight months, but I think our ac- 
complishments so far are the faintest foreshadowing of 
what is necessary.” 
a 
“One of the purposes of the Tennessee Valley Author- 
ity is to provide a case in public ownership and opera- 
tion and to discover wherein lies the mysterious difficulty 
in utility operations.” 
we 
“Either we must break up all large concentrations of 
industrial rule, in order to prevent impositions of private 
monopoly upon the community, or else we must go 
to some form of state socialism, a control directly by 
the government.” 
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Dining by Candlelight 
A proposal which served to dramatize the 
cheapness of electric rates 


By FREDERICK W. CRONE 


HE electrical companies visual- 
[= as “the power trust” by 

politicians must get many a 
good laugh at the expense of some 
of the low-rate agitators. 

An enthusiastic friend of the plain 
people recently demanded a law which 
would compel the companies to charge 
the same rates they did before the 
World War. The joke in that case 
was that this would force the utilities 
to raise their rates instead of lower- 
ing them. 

Electric rates, in general, are now 
lower than they have ever been. 
When the prices of everything else 
were going up following the war, 
electric rates did not follow. They 
worked gradually downward. The 
laugh was, therefore, on the politician 
who pulled that bad boner about go- 
ing back to pre-war electric rates. 
But it would have been no laughing 
matter for utility customers if such 
a law had been passed. 


Not long ago an organization en- 
gaged in antiutility crusading under- 
took a “Dine by Candlelight” cam- 
paign. The purpose was to impress 
an electric company with the resent- 
ment of its customers over alleged 
high rates. There was a fair amount 
of circularization. A public dinner 
by candlelight was arranged, and the 
attack on the electric company was 
otherwise rather successfully press- 
agented. 

The appointed week came and 
passed; but the electrical load re- 
mained normal. 

Whatever their resentment against 
the utilities the people, as a practical 
matter, weren’t going to submit them- 
selves to the inconvenience and e+- 
pense of dining by candlelight when 
electric service was available. 


} Byer if candlelight cost only half 
as much as electric light, it is 
doubtful whether the people would go 
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back to candles if they could help it; 
but the fact is that electric light, in 
addition to being much more conven- 
ient and satisfactory than candlelight, 
is many times cheaper. 

Few people realize just how cheap 
electric light is. 


A“ experiment was recently made 
to determine the actual differ- 
ence between the cost of electric light 
and candlelight. 

Several candles, 10 inches long, 
tapering from a one-inch base to a 
half inch at the tip were purchased at 
prices ranging from 5 cents to 13 
cents each. Screened on three sides 
.to prevent drafts, these candles 
burned an average of five and three- 
quarters hours, at an average cost of 
1.9 cents an hour. The average il- 
luminating value was a trifle over one 
candle power. 

Thus fifty candles would have just 
about the same illuminating value as 
one 50-watt Mazda lamp. At 5 cents 
each, burning for five and three- 
quarters hours, illumination by can- 
dles would cost $2.50. At 6 cents 
a kilowatt hour, the average of resi- 
dential electric rates where the candle- 
light stunt was called for, electrical 
illumination for a 50-watt lamp for 
five and three-quarters hours would 
cost approximately 14 cents. 

This, of course, means that electric 
light service was more than one hun- 
dred and forty-two times cheaper 
than candlelight service. It is a strik- 
ing example of the social or com- 
munity value of electric service as it 
is being supplied in this country. For 
every dollar that the companies re- 
ceive from their customers, they put 
many more dollars back into custom- 


ers’ pockets. Customers as a rule 
appreciate that fact. 


 grentenesgg fulminate against out- 
rageously high utility rates and 
citizens’ committees sign petitions to 
have official action taken to lower 
them, because no matter how low the 
rates may be, customers are willing, 
of course, that they should be lower. 

However, the same citizens who or- 
ganized the candlelight protest have 
year by year in their homes increased 
their use of their electric service at 
the rates charged. Even through the 
depression period the residential use 
of electricity in this country increased. 
Customers, in addition to the liberal 
lighting of their homes, have invested 
many millions of dollars in automatic 
refrigeration and in motor-driven 
labor-saving appliances. 

They are not fools. They have 
recognized the value of electric serv- 
ice above what is charged for it and 
they have put electric current to work. 
They have recognized its value in con- 
venience, time saving, and money. 

Not all customers perhaps fully 
appreciate how much money they are 
saving by using electricity, but that 
they are saving money and are, there- 
fore, being enriched by the service is 
unquestionably the fact. It ought to 
be easy to demonstrate that fact to 
the satisfaction of any customer. 


, : SHE electric utilities in New York 
city have been roundly denounced 


for high rates; but the critics never 
stop to think what the people get for 


what they pay. The electric rates 
charged by the companies in one 
group have a minimum charge of a 
dollar covering the first 10 kilowatt 
hours of use. They drop to 5 cents 
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A Money-making Household Servant 


“— all customers perhaps fully appreciate how 
much money they are saving by using electricity, 
but that they are saving money and are, therefore, being 
enriched by the service is unquestionably the fact. 

The electric servant is a very cheap household servant. 
Its cost makes up a remarkably small part of the family 


budget. 


It is a money saver and, therefore, a money 


maker even in the home.” 





a kilowatt hour after the first 15 kilo- 
watt hours. This means practically 
that labor-saving appliances put to 
work in the household will operate at 
a 5-cent rate. 

What does the user of this service 
really get back for what he pays for 
it? A group of women of New York 
companies have made some tests to 
show. 

For example, certain rooms were 


swept with a broom and with a 


vacuum cleaner. There was a large 
living room with three rugs each 
9x12 feet; a hall with three scatter 
rugs; a room with a rug 9x 12 feet, 
and a room with three rugs each 3 x 4 
feet. 

It took two hours and ten minutes 
to sweep these rooms with a broom 
and the individual who did the job 
was exhausted when it was finished. 
With a vacuum cleaner it took forty 
minutes. The cost of electricity for 
this job was something under one 
cent. The same girl running the 
vacuum cleaner said she was ready 
to take on considerably more work 
when she had finished. 

Here was a saving of an hour and 
a half at a cost of less than a cent 
for current. How much is time 


worth? Disregarding comfort and 
physical exhaustion, what is the price 
of household labor? Figure out for 
yourself the saving in money from 
the use of this power over what the 
power costs. 


BW Beng another experiment. Wash- 
ing was done by hand and the 
pieces were ironed with an old sad- 
iron. The same washing was done 
by a washing machine, electrically 
operated, and the clothes ironed on a 
motor-driven ironing machine. 

In this test there were six sheets, 
six pillow slips, eight bath towels, 
five face towels, three dish towels, 
four shirts, eight undergarments, two 
tablecloths, one luncheon cloth, eight 
napkins, and twenty-four handker- 
chiefs. Rubbed out by hand on the 
old-time wash board, the washing 
took three hours and fifteen minutes, 
and it was reported that the clothes 
were not as clean as they might have 
been when it was done. In a washing 
machine the job took one hour. The 
clothes were reported as being beau- 
tifully clean. The cost for electricity 
was 1} cents. Ironing these clothes 
by hand took three hours and fifty 
minutes. By machine it took one 
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hour and a half and the cost for 
electricity was 11 cents. Figure that 
saving out at the hourly rate paid 
for that kind of labor. 

Certain jobs were tried out by hand 
and by an electric mixer with its at- 
tachments. By hand it took twenty 
minutes to mix the ingredients for a 
cake. By the motor driven mixer 
it took two and one half minutes. It 
took fourteen minutes to mix a pint 
of mayonnaise by hand and only two 
minutes to mix it by the motor-driven 
machine. It took six minutes to 
shred a head of cabbage by hand and 
one minute by the machine. The cost 
of electricity for operating the ma- 
chine for these jobs had to be ex- 
pressed in fractions of a cent—1/100 
of a cent for the mayonnaise job, 
5/400 of a cent for mixing the cake, 
and 1/200 of a cent for shredding the 
cabbage. 


ee of such time and labor 
saving could be multiplied in- 
definitely—and, since a housewife’s 
time has some money value, of money 
saving also. 

A society for electrical develop- 
ment once calculated that a household 
equipped with certain electrical appli- 
ances will cut eighty-five work days 
of eight hours each from the sum 
total of its toil. Items and savings 
so calculated are: 


Washing machine 
Vacuum cleaner 


Dish washer 
Ironing machine 
Tron 

Sewing machine 
Toaster 
Percolator 

F; 


The total would be 680 hours—at 
the Blue Eagle minimum of $15 for 
a 40-hour week, a time saving having 
a value of $255. 

Not every household, naturally, has 
its life so organized as to be able to 
employ all of these toil lesseners. The 
amount of time and labor saving in 
any house depends on the equipment 
installed and the regularity and fre- 
quency of its use. The domestic con- 
sumer makes money instead of losing 
it by the use of the service and usually 
in proportion to the extent of the use 
of that service. 


HE electric servant is a very 

cheap household servant. Its cost 
makes up a remarkably small part of 
the family budget. It is a money 
saver and, therefore, a money maker 
even in the home. 

As for lighting, only the wealthy 
could afford candlelight. That’s why 
the laugh is on the originators of the 
“Dine by Candlelight” campaign. If 
the electric companies had wished to 
dramatize the great value of electric 
service above what is charged for it, 
the rich profit to their customers from 
its use, they could not themselves have 
chosen a better way to do it, than by 
comparison with candlelight. 





gq “Tue building of the (St. Lawrence) waterway will not throw a single 
railroad employee out of work and will not injure a single railroad 


in the United States.” 


Rosert M. La Fotterre, Jr. 
U. S. Senator from Wisconsin. 
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What Others Think 





The Breaking Up of a Political Honeymoon 


Time: Wednesday, noon, March 14, 
1934. 


PLACE: 
Senate. 


SeTttInG: The debate on the ratifica- 
tion of the St. Lawrence Treaty. 


DraMATIS PERSONAE: Various mem- 
bers of the’United States Senate. Vice 
President Garner occupies the chair. 
The galleries are crowded. 


The Vice PresipENT—The question is on 
agreeing to the resolution of ratification 
with the reservation, which will be read. 

The Chief Clerk read as follows: 


Resolved (two thirds of the Senators present 
concurring therein), That the Senate advise and 
consent to the ratification of the Great Lakes-St. 
Lawrence Deep Waterway Treaty between the 
United States and Canada, ~ at Washington, 
July 18, 1932, this advice and consent being sub- 
ject to and conditioned on the agreements, pro- 
visions, and interpretations set forth in an ex- 
change of notes between the United States and 
Canada, dated January 13, 1933, respecting pri- 
vate diversions of water on the St. Lawrence 
river. 


Mr. Lone and other Senators demanded 
the yeas and nays. 
The yeas and nays were ordered, and the 
roll was called. 
The roll call resulted—yeas 46, nays 42, 
as follows: 


Floor of United States 


YEAS—46 


NAYS—42 
Lewis (ILL.) 
Lonergan (CONN.) 
Lo LA 


ng (LA.) 
McCarran (NEV.) 
McGill (KAN.) 
McNary (ORE.) 
Metcalf (R. 1.) 


Adams (COLO.) 
Austin (VT.) 
Bailey (N. C.) 
Barbour (N. J.) 
Byrd (VA.) 
Carey (WYO.) 
Clark (MO.) 


Connally (TEX.) 
Coolidge (MASS.) 
Copeland (N. Y.) 
Davis (PA.) 
Dickinson (IOWA) 
Dietrich (ILL.) 
George (GA.) 
Goldsborough (MD.) 
Hale (ME.) 
Hastings (DEL.) 
Hatfield (W. VA.) 


Neely (W. VA.) 
Overton (LA.) 
Patterson (MO.) 
Reed (PA.) 
Reynolds (N. C.) 
Russell (GA.) 
Steiwer (ORE.) 
Stephens (MISS.) 
Townsend (DEL.) 
Tydings (MD.) 
Wagner (N. Y.) 


Ashurst (ARIZ.) 
Bachman (TENN.) 
Bankhead (ALA.) 
Barkley (KY.) 
Black (ALA.) 
Bone (WASH.) 
Borah (IDAHO) 
Brown (N. H.) 
Bulkley (OHIO) 
Bulow (S. D.) 
Byrnes (S. C.) 
Capper (KAN.) 
Costigan (COLO.) 
Couzens (MICH.) 
Cutting (N. M.) 
Dill (WASH.) 
Duffy (WIS.) 
Erickson (MONT.) 
Fess (OHIO) 
Frazier (N. D.) 
Gibson (VT.) 
Gore (OKLA.) 
Harrison (MISS.) 


Hatch (N. M.) 
Hayden (ARIZ.) 
Johnson (CAL.) 
LaFollette (WIS.) 
Logan (KY.) 
McAdoo (CAL.) 
McKellar (TENN.) 
Norris (NEB.) 
Nye (N. D.) 
O’Mahoney (WYO.) 
Pittman (NEV.) 
Pope (IDAHO) 
Robinson (ARK.) 
Robinson (IND.) 
Schall (MINN.) 
Sheppard (TEX.) 
Shipstead (MINN.) 
Smith (S. C.) 
Thomas (UTAH) 
Thompson (NEB.) 
Vandenberg (MICH.) 
Van Nuys (IND.) 
Wheeler (MONT.) 


Walcott (CONN.) 
Walsh (MASS.) 
White (ME.) 


NOT VOTING—8 
Caraway (ARK.) Murphy (IOWA) 
Fletcher (FLA.) Norbeck (S. D.) 
Glass (VA.) Thomas (OKLA.) 
King (UTAH) Trammell (FLA.) 


The Vice Presmient—On this question 
the yeas are 46, the nays are 42. Two 
thirds of the Senators present and voting 
not having voted in the affirmative, the 
resolution of ratification is not agreed to, 
and the treaty is rejected. 


Hebert (R. I.) 
Kean (N. J.) 
Keyes (N. H.) 


ND so ended a political honeymoon 

between Congress and the White 
House that began March 4, 1933, and 
seemed at times likely to continue 
throughout the life of the 74th Con- 
gress. Since the St. Lawrence vote, the 
rebellion on Capitol Hill has increased, 
culminating with the body blow given 
to presidential leadership on an issue of 
genuine concern to the administration— 
the overriding of the veto of the Inde- 
pendent Offices appropriation bill with 
its controversial clauses concerning the 
increase in salaries of government 
workers and the increased veterans’ 
compensation. But the St. Lawrence 
vote was the first rift in the lute. Wash- 
ington tongues are now wagging about 
such matters as probable outcome, po- 
litical significance, whether the Presi- 
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dent unwisely wasted strength on a 
doomed measure, or whether he really 
pulled his punches at the last minute 
and sent his two supporting messages 
to Congress with his tongue in his 
cheek. 

Lined up for the measure were: 
(1) Westerners foreseeing cheap trans- 
portation, particularly for farm prod- 
ucts; (2) progressives anxious to com- 
mit the government to greater responsi- 
bilities of ownership and management, 
not only of the waterways, but (for the 
state of New York) the hydroelectric 
development along the International 
Rapids section of the St. Lawrence; 
(3) more active critics of private elec- 
tric utilities. 

Lined up against the measure were: 
(1) Easterners and Southerners fear- 
ing threatened business competition for 
such port cities as Boston, New York, 
Baltimore, Savannah, and New Or- 
leans ; (2) railroads fearing competition 
by waterway transportation generally ; 
(3) private utilities and opponents of 
public ownership generally; (4) con- 
servatives opposed to government in- 
vestment in projects of seriously ques- 
tionable economic soundness. 


FEW commentators saw in the re- 
A sult a loss of political prestige, 
but most observers regarded the vote, 
which cut squarely across both party 


lines, as a purely sectional issue. The 


weekly magazine Time stated: 


From his first major defeat the President 
could pluck a few bits of comfort. The 
waterway project split the ranks of both 
parties, and votes were determined mainl 
by sectional issues. Said Funnyman Will 
Rogers: “Every Senator voted against it 
if it didn’t run by his house.” Although 
he had pressed firmly for the treaty’s ratifi- 
cation the President did not at the last 
moment roll up his sleeves and try to whip 
reluctant Senators inte line. Even Leader 
Robinson made no stirring final appeal. 
Because it has more important measures 
to ram through, the administration re- 
frained from putting the screws on its 
Senate followers, thus wasting presidential 
strength and risking presidential prestige. 
Real significance of the St. Lawrence de- 
feat was that the President now recognized 
he had to husband his power, that a simple 


expression of his wishes was no longer the 
law and the gospel at the Capitol. 


Few commentators undertook to lay 
the blame for the defeat of the treaty 
at the door of the “power trust” opposi- 
tion, although Mr. Frank P. Walsh, 
chairman of the New York State Power 
Authority, upon leaving a conference 
with President Roosevelt after the St. 
Lawrence vote, bitterly assailed utility 
interests of New York state for opposi- 
tion to the treaty and indicated that 
such opposition had been instrumental 
in blocking ratification. It seems gen- 
erally recognized, however, that the 
passage by the current Congress of 
considerable legislation of a much more 
unfavorable nature to private utility in- 
terests as a whole than the St. Lawrence 
treaty plainly indicates that the power 
trust, as such, commands no support in 
either House of the present Congress. 

Mr. Walsh intimated that the Presi- 
dent was seriously considering a revival 
of the St. Lawrence treaty and a new 
drive at opposition forces. It was indi- 
cated that the government would seek 
to harmonize divergent American in- 
terests on a plan for modification of 
the treaty if this proves necessary, so 
that its passage will be assured pro- 
vided Canada accepts the changes. Mr. 
Walsh pledged the codperation of the 
state agency in assuring “early comple- 
tion of the St. Lawrence project.” 
There was nothing in his statement, 
however, that would indicate the slight- 
est possibility that New York could go 
ahead in the actual physical develop- 
ment of the St. Lawrence ahead of 
treaty ratification. This is significant 
in view of the vigorous opposition of 
both New York Senators, Copeland and 
Wagner, as well as views hereafter ex- 
pressed to the effect that the treaty 1s 
shelved indefinitely. 

There are, of course, insurmountable 
international difficulties in the way of 
independent diversion of St. Lawrence 
water by the state of New York. As 
an unnamed representative of Congress 
put the matter tersely in informal con- 
versation, following the rejection of the 
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treaty: “Until some way is devised to merely delayed temporarily, delayed in- 
develop power from a dam built only definitely, or dead forever. Probably 
half way across the St. Lawrence river, the majority of observers are of the 
New York state is blocked without a opinion that more will be heard of the 
treaty.” St. Lawrence treaty, but that the recent 

. _ rejection will be shelved until more 
yee pong ge ora definite evidence of national recovery is 

an cated detiemin ot = hand. The Daily Oklahoman edi- 
to sum up a — torially expresses this view as follows: 


the treaty vote in the Washington (D. 
C.) Post as follows: 


As for the treaty, it is no more a party 
issue than the bonus. It cut directly across 
party lines on the final vote with some of 
Mr. Roosevelt’s champions voting against 
him and some of his opponents voting with 
him. More interesting, however, is the 
view that one of his chief reasons for 
advocating the treaty was to make good 
with the wheat belt farmers who voted for 
him in 1932 and imagine that the waterway 
would cut 6 cents a bushel off the trans- 
portation costs on their wheat. Had the 
Republicans as a party beaten the treaty 
the administration hardly would have re- 
frained from making the most of it polit- 
ically with the wheat growers. As it 


Even if the construction of the canal at 
some future time may be warranted, there 
are special reasons why it should not be 
constructed at the present time. It adds 
little to American employment and Ameri- 
can business and it promises to take from 
the United States many more millions of 
dollars than it promises to bring in. Hence 
it was a measure of Canadian recovery at 
the expense of the American taxpayers. 
When the country has become more pros- 
perous, it may be well to make this im- 
provement, but in view of present distress 
the burden of construction should not be 
assumed just now. 


HE Cleveland Plain Dealer, on the 
other hand, is convinced that a 


stands, the Westerners will charge that the new treaty effort will be forthcoming 


wheat belt was let down on this issue by 
the East. Although the power trust issue 
was left in the background during the 
Senate debate, the additional political 
charge will be made, on behalf of the 
New Deal, that it was the utility barons, 
along with the big railroads, who helped 
to spike the treaty. 

Thus out of the political background on 
both the bonus and the treaty, the President 
is likely to gain much more than he loses, 
politically. That is, he stands to solidify 
himself where he needs to hold his strength, 
and to lose, if at all, only in the sections 
where by 1936 he must look for the stiffest 
opposition, the most likely revolt against 
him. His stand against the bonus robs the 
opposition of a point against him in the 
conservative East. His stand for the treaty 
tends to strengthen him, at the expense of 
Eastern Republicanism, in the West. 


Mr. Thurston’s analysis seemed quite 
plausible at the time but the subsequent 
stunning defeat received by the Presi- 
dent on his veto of the independent of- 
fices bill, in which both East and West 
deserted him in both Houses, left the 
theory of President Roosevelt’s “strate- 
gy” very questionable. 


‘a seemed to be a sharp differ- 
ence of opinion among editorial 
observers as to whether the treaty is 


669 


shortly. It stated: 


In the long view we believe the St. 
Lawrence seaway is as much a certainty 
of the future as the Panama canal was 
when the earlier Roosevelt came to power. 
Local fears and bugaboos do not per- 
manently take precedence over the genuine 
needs of the country. 

The Senate strikes another blow at the 
executive handling of foreign relations, as 
it has done with increasing frequency in 
recent decades. Secretary Hay complained 
of it. It wrecked the Wilson administra- 
tion. 

This particular treaty is now probably 
scrap paper. A new one must be nego- 
tiated, avoiding the pitfalls of the first. 
Canada wants the seaway, and the United 
States wants it. Unlike the republic, how- 
ever, the Dominion is in a position to build 
her own deep waterway down the St. 
Lawrence to the sea. 

As the treaty advocates re-form their 
lines for further battle they are braced by 
the knowledge that, though beaten, they 
were right. 


SIMILAR view is taken by the El 
Paso (Tex.) Times: 


Now we see the reaction of the President. 
At once he announces he will submit the 
treaty again and ask that it be approved. 
He must hope to make converts of numer- 
ous disaffected Senators before another vote 
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is taken. Maybe he can, but without alter- 
ing and clarifying the treaty—which would 
require new negotiations with Canada—it is 
doubtful. But, at any rate, the President 
does not intend to take this licking and let 
it be permanent. 


The Boston Transcript, while admit- 
ting that the treaty may not be abso- 
lutely dead, feels that there is only a 
remote possibility that it can be revived 
in the future. It stated editorially: 


additional rail traffic rather than the di- 
version of that which exists. Moreover, 
transportation rates have been substantially 
reduced since 1929. Arguments for the de- 
velopment of vast new power resources 
have also lost much of their former effec- 
tiveness. Steam power is now produced at 
a cost which challenges the development of 
expensive water-power projects, especially 
where existing facilities are sufficient to 
meet the probable demands for some years 
to come. 


Shortly before the vote on the St. 


Advocates of the seaway deny that the 
project has been killed. It is pointed out 
that it took seven years to secure favorable 
action on the Boulder Dam undertaking. 
The President says the seaway project will 
again be laid before the Senate, but, pre- 
sumably, not until after the elections in 
November. He raises the specter of an 
all-Canadian canal with tolls charged 
American ships. But the immediate re- 
sponse from Canada casts doubt upon the 
building of such a waterway. And there 
has been very considerable opposition in the 
Dominion to the agreement embodied in the 
treaty the Senate rejected, and which was 
hailed in Canada as a triumph for her con- 
tentions during the negotiations between 
the two countries. It is not a state of 
the Canadian mind that would make it easy 
to secure concessions from the Dominion in 
order to strengthen American sentiment in 
favor of the St. Lawrence enterprise. It 
may be that the seaway project is not dead, 
but as things stand, its prospect of a suc- 
cessful revival in the near future would not 
seem particularly bright. 


MONG the reasons assigned for the 
defeat of the treaty was the radi- 


Lawrence treaty, the President warned 
the Senate that unless the United 
States made some provision for sharing 
this enterprise, Canada would under- 
take building of the canal alone. Com- 
menting on this possible development, 
the Baltimore Evening Sun made the 
following succinct statement: 


If Canada needs a St. Lawrence water- 
way to move wheat from western Canada, 
then let Canada build the waterway. 

If New York state needs the waterway 
for the development of power resources, 
then let New York state build the water- 
way. 

If the waterway is essential to both 
Canada and New York state, let Canada 
and New York state build it. 


HE New York Times could see 

little chance of Canada venturing 

this enterprise at the present time. It 
stated editorially : 

Comment from Canada will be awaited 


with interest. One of the arguments ad- 
vanced at Washington was that if we did 


cal change in the complexion of our 
national economy, particularly with re- 
spect to our exporting business, as com- 
pared with the situation as of the date 
the treaty was negotiated. The Wash- 
ington (D. C.) Post editorially points 
this out as indicating the probability 
that there will have to be a revival in 
our export business before the seaway 
will again receive serious consideration : 


The St. Lawrence project was planned in 
the heyday of prosperity when our Middle 
West was shipping large quantities of 
wheat and other products of the farm to 
Europe. Now our wheat exports have 
dwindled to a small trickle, chiefly from 
Pacific ports under government subsidy. 
The need for additional transportation 
facilities between the Middle West and the 
Atlantic Coast has disappeared, and the 
problem at present is the development of 
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not join in building the ship canal, the 
Canadian government would on its own ac- 
count carry out the project. This seems 
improbable, with Canadian public finances 
in no condition at present to endure the 
extra and heavy strain. So far as concerns 
electric power, Canada already produces 
more than she needs. Official regrets may 
be expressed that Washington has refused 
to cooperate with Ottawa, but it will not 
be long, we suspect, before people on both 
sides of the border will settle down to the 
conviction that they are well rid of an 
ambitious plan which may be justified after 
a decade or two more but was not now. 


William E. Woollard, writing in the 


New York Times, likewise discusses 
this possibility : 


Those who have made the suggestion 
that Canada may on its own initiative and 
at its own expense construct a ship 





PUBLIC UTILITIES FORTNIGHTLY 


through the St. Lawrence are overlooking 
the one reason why Canada will not do so. 
That is, if Canada does make such a move 
the state of New York, or the United 
States, will certainly construct a ship canal 
across the state of New York, which by 
reason of the shorter distance to the sea, 
the great Eastern markets and Europe, 
would almost completely eliminate the 
Canadian canal as a competitor. 

It is evident that the driving force be- 
hind the St. Lawrence project is a powerful 
political group who pose as public-owner- 
ship advocates. This political group is en- 
deavoring to obtain control of the power 
industry. 


I* studying the position and motives 
of the various forces for and against 
the hydroelectric phases of the St. 
Lawrence project, it is interesting to 
note that organized labor groups which 
have usually been lined up behind plans 
for governmental ownership generally 
have split to the extent of the defection 
of the coal-mining fraternity. Discuss- 
ing this point the San Francisco Chron- 
icle states: 


The ultimatum issued by President John 
L. Lewis of the United Mine workers of 
America that the entire coal industry, 
miners and operators alike, will strenuously 
oppose further governmental hydroelectric 
projects, falls like a bombshell among the 
zealous municipal ownership advocates. 

It shocks them that this should come from 
John L. Lewis, a man whose associations 
and background would lead them to expect 
him to be with them 100 per cent for 
government ownership and operation of 
everything. 

They forget that a large proportion of 
President Lewis’ men mine coal. When 
steam plants can produce electricity now 
more cheaply than it can be done by water 
power, President Lewis sees no sense in 
spending government money “4 hydro 
plants to put his boys out of work. 

The leader of the miners has looked into 
the question. He finds that the government 
hydroelectric plants, authorized and pro- 
posed, are uneconomic and unsound. He 


charges that the promoters of government 
hydro projects have lost sight of considera- 
tions of cost and are going ahead for rea- 
sons that have nothing to do with sound 
business. 

On this point Mr. Lewis looks through 
the same microscope as the coal mine opera- 
tors. 


This gives rise to the possibility that 
increasing competition between black 
coal and white coal may act as a further 
brake on hydroelectric development 
whether publicly or privately owned or 
operated in other fields than the St. 


Lawrence. 
—F. X. W. 
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STATEMENT of Frank P. Walsh, Chairman 
New York State Power Authority. New 
York Herald Tribune. March 22, 1934. 


Power Intact. By Elliott 


PRESIDENT’S 
The Washington Post. March 


Thurston. 
15, 1934. 
Tue Proper Decision. Editorial. 

Oklahoman. March 16, 1934. 
One Battie Is Lost But Nor THE War. 
Editorial. Cleveland Plain Dealer. March 
15, 1934. 
How THE Presmpent TAKes Dereat. Edi- 
torial. El Paso Times. March 16, 1934. 


No St. Lawrence SEAWAY AT PRESENT. Edi- 
torial. Boston Transcript. March 15, 1934. 


Dereat ON Demerits. Editorial. The Wash- 
ington Post. March 15, 1934. 


Sr. Lawrence Treaty. Editorial. Baltimore 
Evening Sun. March 21, 1934. 


Tue Deap Treaty. Editorial. 
Times. March 15, 1934 


Sr. Lawrence TREATY. Letter of William E. 
—* New ‘York Times. March 22, 
19 


Daily 


New York 


Coat acarnst Water. Editorial. San Fran- 
cisco Chronicle. March 20, 1934. 





4 


The Interstate Commerce Commission Casts an Eye 


toward the “Telephone Monopoly” 


ek telephone business is a mo- 
nopoly.” Thus spake Dr. Walter 
. W. Splawn, as he urged a House 


committee to pass the communications 
bill pending in Congress. 
Dr. Splawn, the newest member of 
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The Baltimore Sun 


ON THIS LINE IF IT TAKES ALL SUMMER 


the Interstate Commerce Commission, 
suggested that the committee find out 
to what extent communications compa- 
nies “contribute to campaign expenses 
or otherwise participate in other politi- 
cal activities.” Three years of study 
has lead to Dr. Splawn’s recommenda- 
tion. 

An interesting reaction to the Splawn 


recommendations in the telephone field 
is found in the following comment in 
Telephony, the weekly telephone jour- 
nal: 

The most surprising statement in the 
Splawn report is that the holding company 
has proved as “prolific of abuses” in the 
communications industry as in the electric 
power field. These are harsh words, con- 
sidering the Insull scandal and the various 
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other financial messes and capital pyramid- 
ing scandals which the Federal Trade Com- 
mission has been uncovering at the Wash- 
ington hearings regarding the power com- 
bination’s maneuvers during the speculative 
era. 

Big business is accused of many injustices, 
and the Bell telephone organization has not 
escaped criticism for various practices, but 
even its most critical enemy will be sur- 
prised at Dr. Splawn’s putting it on a par 
with the demon “power trust,” which wears 
a complete assortment of horns and tail, 
according to the general Washington con- 
ception. 


N the other hand, the Washington 

(D. C.) Daily News (Scripps 
Howard) takes the implications about 
general utility holding companies at 
their face value and urges the Splawn 
report as additional reason for general 
holding company regulation as follows: 


These facts should arouse a so-far in- 
different Congress to action on the subject 
of utility holding companies. If regulation 
is not to be supplanted by public ownership 
of utilities, holding companies, which have 
successfully defeated regulation, should be 
curbed. 

President Roosevelt’s recently renewed 
declaration that regulation must be strength- 
ened by narrowing the jurisdiction of 
Federal courts, indicates that he has not 
lost interest in this matter, though it has 


to a great extent been pushed aside by 
emergency legislation. But the longer ac- 
tion is delayed the more difficult the problem 
becomes. 


The Washington (D C.) Post, how- 
ever, is editorially skeptical about the 
wisdom of extensive investigations into 
the communications field as recommend- 
ed by Commissioner Splawn: 


If there is need for this expensive and 
prolonged investigation into the methods 
and practices of the companies concerned, 
it would seem logical to defer passage of 
any new regulatory laws until all pertinent 
information had been assembled. Certainly 
no facts now known appear to justify pass- 
age of the radical regulatory measure be- 
fore Congress. As the president of the A. 
T. & T. stated when he appeared to protest 
against the proposed legislation, it would 
“set up a régime of management by the gov- 
ernment of privately owned communication 
systems, that is, a régime of public man- 
agement and private ownership.” 


This is typical of a large section of 
the press. 
—E. S. B. 


Eprrortac. Telephony. April 21, 1934. 


AnotHEeR Myts Goss. Editorial. Washing- 
ton Daily News. February 27, 1934. 


No Neep ror Haste. Editorial. Washington 
Post. April 8, 1934. 





Is “Temporary Rate Fixing”’ 
Really a Short Cut? 


N Shanghai, one sunny morning, an 

American tourist idly watched two 
Chinese coolies screaming at each other 
with noses two inches apart and arms 
gesticulating wildly. Finally he asked 
a native bystander what the big idea 
was. 

“Chinese fight,” was the reply. 

“Perhaps,” countered the American, 
“but I’ve been watching them for ten 
minutes and neither one has hit the oth- 
er yet.” 

“You don’t understand,” explained 
the Chinaman, “in a Chinese fight the 
man who strikes first admits that he 
has run out of ideas.” 


Many utility rate cases have at times 
had the outward appearance of Chinese 
fights. The litigation drags on and on. 
There is evidence and counter evidence. 
Lawyers on both sides fill up volumes 
with exhibits, and their own remarks. 
Yet it sometimes seems that decisive 
action comes only after all the parties, 
as well as the commissions and appel- 
late courts, have completely “run out 
of ideas.” The American public shows 
unmistakable evidence of becoming 
impatient with these Chinese fights be- 
fore the regulatory tribunals. They 
want to see something done within 
a reasonable time—either a reduction 
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on their bills or a dismissal of the 
action. 


Te situation is well known to util- 
ity operators and utility regulators 
alike. One telephone case in Ohio has 
been shunted from pillar to post for 
ten years with no present evidence of 
final action. The Illinois Bell Case, 
in which a final decision was made by 
the United States Supreme Court April 
30th, had grown a fairly long beard. 
There are numerous other examples of 
regulatory circumbendibus throughout 
the country—one in every home, so to 
speak. 

There are many reasons well known 
to the readers of the ForTNIGHTLY why 
no one party or group can be blamed 
for this unsatisfactory state of affairs. 
The inherent complexity of the subject 
matter, the demands of due process, 
the kaleidoscopic shift of economic 
trends and values—all have contributed 
to make the approved legal formula for 
rate making a necessarily messy pro- 
cedure with elusive and vaguely unsat- 
isfactory results; something like eating 
a turkey dinner in a dream. The ubi- 
quitous Man on the Street, however, 
knows little and cares less about the 
reasons for the elaborate and exhaustive 
process. 

He just sits by waiting, wondering, 
and distrustful. The burden of depres- 
sion has increased his impatience. Now 
he is demanding that his state legisla- 
tors do something about it. He wants 
them to cut the Gordian knot with a 
statutory sword. The growing senti- 
ment in favor of temporary rate fixing 
has already found legislative expression 
in Wisconsin, Illinois, and New York. 
Comes now the stout state of New Jer- 
sey to wrestle with the problem of in- 
terlocutory rate making. 


RANK H. Sommer, counsel to the 

New Jersey commission, makes 
some interesting comments upon a bill 
introduced in the New Jersey legisla- 
ture which would empower the com- 
mission to fix temporary or interlocu- 
tory rates where, in the commission’s 


opinion, “regular” procedure would 
take more than 120 days. It appears 
that the new bill would allow the com- 
mission to be more perfunctory in its 
appraisal of the value of utility prop- 
erties than would be permissible under 
the “regular” procedure. Based upon 
such a tentative estimate, rates would 
be fixed to remain in force pending fi- 
nal decision by the commission on 
“permanent” rates (the word “perma- 
nent” being used only in a comparative 
sense). This plan, of course, assumes 
that there is legal warrant for a differ- 
ent standard of rate making for tempo- 
rary purposes than for the permanent 
sort. But Mr. Sommer admits that it 
is virgin field and that there are consti- 
tutional objections to the short cut that 
may have to receive Supreme Court 
consideration before the theory has a 
firm footing in. the eyes of the legal 
fraternity. 

Here is an excerpt from the argu- 
ment of the temporary rate advocates 
recently reported at the Trenton legis- 
lative hearing concerning the New Jer- 
sey plan: 


A finding on the reasonableness of rates 
does not have to take so long. The com- 
mission knows a major element of the pub- 
lic utility’s value, investment. It can, more- 
over, by the application of price indices 
compute fairly accurately and quickly what 
that investment is in terms of present-day 
value. Why not do that and permit the 
commission to make temporary rates? 
Then let the more involved hearings con- 
tinue if necessary. If, at the conclusion of 
all the evidence, it be seen that the com- 
mission erred, make adjustments in the per- 
manent rate to offset the error. 


This appears to be a reasonable prop- 
osition. It is expeditious. It intends 
injury to no one. It provides for re- 
adjustment and recapture should the 
final determination reveal an interlocu- 
tory slip. 


N interesting discussion appearing 
in the Newark (N. J.) Evening 
News over the signed initials “M. A. 
W.” develops an objection, in the 
writer’s opinion, to the proposed New 
Jersey plan arising from the problem 
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of allowing the utility to have its day 
in court: 

If a preliminary hearing is granted the 
public utility, how can it be limited in 
time? Will not the granting of a hearing, 
even though it be preliminary, defeat the 
purpose of temporary rate fixing? At 
what point can the public utility be shut 
off in its proof? Only the courts, given 
the facts in a specific case, could say wheth- 
er the public utility had had an adequate 
opportunity to present its case. 

Certainly a preliminary hearing, even 
though the public utility were not given an 
opportunity for a complete presentation of 
its facts, would be more in accord with 
constitutional provision against confiscation 
than no hearing at all. In a limited hear- 
ing, say of two months, opportunity could 
be given for an examination of the com- 
mission’s data on which it might base its 
temporary rate order, some cross-examina- 
tion of witnesses, a study of tables and fig- 
ures, and a presentation of some facts by 
the utilitv. 


It is only a common-sense objection 
to say that a temporary rate law will 
be of no benefit to the public if it fails 
to hold constitutional water. A recent 
opinion by New York Supreme Court 
Justice Schenck (New York Edison Co. 
v. Maltbie [1934] 1 P.U.R.(N.S.) 


481) halted enforcement of a commis- 
sion order for a temporary rate cut 
upon evidence that the company had 
not been given an opportunity to present 


its case. The justice stated: 


Public utility rates, whether temporary 
or permanent, must be found by methods 
recognized by law and the stated value of 
capital stock may not be considered as a 
basis for rate-making purposes. 


The article by “M. A. W.” presents 
other points for consideration: 


_ Even were the legal aspect of the ques- 
tion disregarded for the moment, it would 
appear that fairness demands that utilities 
have their day in court, even though that 
day be limited. 

The measures now before the (New Jer- 
sey) legislature make no provision for a 
preliminary hearing before the temporary 
rate goes into effect. The bill based on the 
New York law passed recently does not 
provide for any limitation on the duration 
of the temporary rate. The Illinois statute, 
upon which the other measure is based, 
does limit the temporary rate to one year. 


A“ objection from the consumers’ 
standpoint was raised by John A. 


Matthews, counsel for certain rate com- 
plainants in a case now pending against 
the Public Service Company of New 
Jersey. He pointed out that while the 
Illinois statutory model, being consid- 
ered by the New Jersey legislature, 
provides for a recapture by a utility in 
the event that temporary rates are 
found in the final order to have been 
too low, it does not provide reciprocal 
relief to utility consumers if, in the fi- 
nal analysis, the temporary rates are 
found to be too high. 

This sounds reasonable, but the 
courts have taken a contrary view. Ex- 
cessively high past rates have been held 
to be so much water over the dam. The 
commission’s power is only over future 
rates and they cannot be. made unrea- 
sonably low to offset past losses. 

Mr. Matthews would also put into 
the bill a provision that the commission 
“adjust or factor such balance of orig- 
inal cost in accordance with the change 
in price levels and of the purchasing 
power of the dollar.” The effect of 
such a provision would give legislative 
approval of the general wholesale com- 
modity index as a present-day value 
criterion. As “M. A. W.” suggests, it 
might not be the part of wisdom to re- 
strict the commission to such an index, 
especially since it has not yet been ac- 
cepted by the courts. 


HATEVER may result from the 

New Jersey or other state legis- 
lative deliberations on the problem of 
temporary rate fixing, it is certainly to 
be hoped that the state solons will ex- 
ercise their judgment with a long range 
view, free from the abnormal pressure 
of the transitional expediencies that ac- 
company hard times. As Kenneth F. 
Burgess, of the Illinois Bar, warned the 
Association of American Law Schools 
at their Chicago conference last Decem- 
ber: 


A time of great stress is usually one of 
experiment and sometimes of unsound 
thinking. More heed is given to untried 
cure-alls than their inventors could secure 
in normal periods. After the South Sea 
bubble burst, the English parliament in 
1720 passed the so-called “Bubble Act” to 
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regulate securities, which was so severe in 
its terms as in reality to suppress all joint 
stock trading. It was wholly unworkable 
and became practically a dead letter until 
it was ultimately amended and modified at 
the time of the Napoleonic wars and finally 
repealed in 1825, new legislation being en- 
acted twenty years later. There is an in- 
evitable tendency to go too far when times 
are hard and problems are difficult. Many 
of the remedies proposed may prove of 
lasting benefit. Others will have to be re- 
jected in the light of the practical results. 
Clear thinking and courageous action are 
quite as necessary in the public utility field 
as elsewhere, so that in the end an informed 
public opinion will differentiate between the 
good and the bad, and permit industry and 
the country to move forward together. 


Fs will deny that a few regulatory 
short cuts are in order, if regula- 
tion is to retain complete confidence of 
the people as a successful means of 
dealing with problems of public service. 


But impetuous and illegal devices 
would only defeat their own purpose 
by battering their heads on the stone 
wall of fixed constitutional principles, 
and inevitable declarations of their in- 
validity would leave the problem in an 
even more tangled mess than it is at 


present. 
—F. X. W. 


ProsLeMsS OF TEMPORARY RATE Frxinc. By 
M. A. W. Newark Evening News. April 
10, 1934. 


Excerpt from opinion of Justice Schenck. 
New York Supreme Court. New York 
Edison Co. v. Maltbie (1934) 1 P.ULR. 
(N.S.) 481. 


Recent TRENDS IN Pusiic Utiitiy Recu- 
LATION. By Kenneth F. Burgess. Address 
at Annual Meeting of Association of Amer- 
ican Law Schools. Chicago, Ill. Decem- 
ber 29, 1933. 
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The March of Events 





Telephone Inquiry Asked 


investigation of the 

American Telephone and Telegraph 
Company, its financial methods, expansion 
policies, competitive methods, rate structure, 
research activities and relations with sub- 
sidiaries, affiliates, and employees is proposed 
in a resolution introduced April 26th by 
Chairman Dill of the Senate Interstate Com- 
merce Committee. 

The inquiry would be made by the com- 

mittee which would be empowered to go 
into every conceivable phase of the A. T. 
& T.’s operations. The resolution is broad 
enough to cover all affiliates as well as “oth- 
er concerns in which it or they (affiliates) 
may have direct or indirect financial inter- 
est.” 
It is the purpose of Senator Dill that the 
investigation be completed before Congress 
meets again in January, so that information 
thus obtained might be used for future legis- 
lation on communications. 


SPECIAL Senate 


e 


TVA Considers More Dams 


| ne more major dams omg ag be 
approved by the Tennessee V Au- 
thority for early construction, David Lili- 
enthal, director of the Authority, informed 
the Tennessee Valley Institute meeting in 
Chattanooga. He said that the valley was 
on the verge of an unprecedented industrial 
expansion, according to an item in the New 
York Times. 

Cheap electric power will make possible 
the establishment in the valley of types of 
industry that cannot now operate profitably 
because of the high rates. Among the vari- 
ous types which he mentioned were the 
electro-chemical and electro-metallurgical in- 
dustries. 

Industries seeking to use large amounts 
of electric power in the valley “will not be 
forced to support dizzy towers of inflated 
capitalism” or “have to pay for the financial 
misdeeds of the builders of utility pyramids,” 
Mr. Lilienthal stated. 


California 


Railroads to Fight Change 
in Utilities Act 


A= amendment to the public utilities act 
prohibiting use of state highways to 
railroad-owned or controlled motor trucks 
must withstand a Supreme Court test as to 
constitutionality. 

San Francisco railroad officials gave this 
answer to the challenge of trucking interests 
in filing for the November ballot an initiative 
petition that would enjoin operation of rail- 
road-controlled freight carriers on highways 
between points already served by rail, accord- 
ing to a statement in the San Francisco 
Chronicle. 

At the same time it was ascertained the 
railroads are already at work on a program 
calling for rigid regulation of truck trans- 
portation to be presented to the legislature 
at its next session, the Chronicle stated. 

Rail officials pointed out, the Chronicle 
stated, that no carrier, except the illegal wild- 
catter, is now foreclosed from highway use, 
and said effect of the proposed measure on 
interstate commerce would carry it to juris- 
diction of the Federal courts. 


The measure, as proposed, would exempt 
express companies and railroad-owned mo- 
tor truck equipment engaged in pickup of 
city or town traffic originating on rail lines 
and authorizes the state railroad commission 
to pass on such exemptions. 


¥ 
Pacific Gas Offer Rejected 


T= state railroad commission on April 
23rd by unanimous vote rejected the com- 
promise recently offered by the Pacific Gas 
& Electric Company Proposing the — in 
half of the commission’s order for a $2,100, 

000 natural gas rate reduction, according to 
the San Francisco Chronicle. 

Immediately upon taking this action the 
commission, in a three to two decision, is- 
sued an order directing a new proceedi 
seeking to determine a schedule of rates. 

It’ was stated that through institution of 
the new proceedings, new rates, meeting with 
all requirements of the Federal courts, can 
be established within a period of fourteen 
months, as against the 3-year lapse of time 
threatened through litigation of the present 
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case, according to an item in the Chronicle. 
The company was ordered to proceed at 
once to prepare an inventory and appraise- 
ment of its natural gas properties. 
At the same time the legal staff of the 


e 


commission was instructed to request a post- 
ponement of all proceedings now before the 
United States District Court, predicated by 
a temporary injunction, pending submission 
of the inventory. 


Illinois 


Public Ownership Voted Down 


A= a campaign that was vigorously 
fought on both sides, citizens of Wau- 
kegan voted April 17th, 4,927 to 1,565, against 
taking even a tentative step toward the acqui- 
sition of an electric power plant to be op- 
erated by the municipality, according to the 
Chicago Tribune. 

The voters were asked to decide whether 
the Waukegan city council should appropriate 
necessary funds to obtain data to be used 
in the preparation of an ordinance for the 
construction or purchase of a plant. Any 
such municipally owned plant, it was provided 
in the proposition, would have to be financed 
by the issuance of certificates redeemable 
solely from the revenues to be derived from 
the plant. 

Although the sum needed for the investiga- 
tion was not specified, it was estimated at 
about $6,000. It was generally believed that 
the plant would cost at least $1,500,000. 

Murphysboro on April 17th voted against 
a proposition to build a publicly owned pow- 
er plant. The majority against the proposal 
was 1,212. The same proposition for the 
construction of a plant was rejected by the 


e 


Murphysboro voters only five months ago. 

At Carlyle, three aldermen were elected 
who had attacked a proposal that the city 
build a sewage disposal plant with funds 
borrowed from the Federal Public Works 
Administration. The election, it was said, 
would make it impossible to go further with 
the project. > 


Taxicab Rate Boost Urged 


ECLARING that present taxicab rates do 

not afford a living wage for the drivers 
or a fair return to the operators, the public 
vehicle commission of Chicago presented to 
the Chicago city council April 25th a plan 
for higher and uniform charges, according 
to the Chicago Tribune. 

The commission also recommended that no 
more cab licenses be issued than were out- 
standing on December 31, 1933. That num- 
ber was 4,108 

The first point made by the commission 
was that there must be a uniform schedule 
of meter rates for all taxicabs in the city 
to eliminate any possibility of unfair compe- 
tition. 


Indiana 


Utility Asks Rehearing of 
Rate Case 


HE Public Service Company of Indiana 

on April 25th appealed to the public 
service commission for a rehearing of the 
rate case completed last year, according to 
the Indianapolis News. 

Action of the age in setting a “ten- 
tative” evaluation of $43,500,000 on proper- 
ties of the company was termed ‘ “capricious 
and arbitrary” in the petition, the News 
stated. 

The utility asked the public service com- 
mission to rescind its recent order setting 
new rates for the company and also asked 
for a rehearing. 

When the commission issued the order 
against the company as establishing tem- 


porary or emergency rates to stand until a 
minute evaluation of the utility was made, 
commissioners were criticized for “guess- 
work” calculation of the evaluation. Utility 
law allows companies a fair return on their 
investment but the commission action, it was 
pointed out, left no concrete base of invest- 
ment value from which fairness of return 
could be determined. In the order the com- 
mission admitted its evaluation figure was 
made from appearances rather than from en- 
gineering methods. 

In connection with the petition the compa- 
ny asked permission to present new evidence 
which, the company officials asserted, will 
show that operating expenses since the close 
of the hearing have increased above added 
expenses predicted by them at the hearing. 

The order affects 270 Indiana cities and 
towns. 
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Taxes Municipal Plants 


HE state tax board has begun the task 

of assessing the property of municipal 
utility plants in compliance with a 1933 law 
that made municipal plants taxable for coun- 
ty and state taxes. These taxes will be pay- 
able next year. 

Representatives from six such utilities ap- 
peared before the board, including the cities 
and towns of Frankton, Columbia City, Au- 
burn, and Monon. 


e 


From the total valuation set, the board will 
deduct the amount of property used for 
municipal purposes, such as the provision of 
water for city halls, public drinking foun- 
tains, and electric current used in supnlying 
light and power for other municipal build- 
ings. Such property is not subject to the 
tax. Water supplied to fire hydrants is sub- 
ject to tax but the rate is figured on a special 
formula worked out by tax board engineers 
= the public service commission of In- 

iana. 


Iowa 


Iowa City Votes Plant 


HE city council of Iowa City was author- 
ized on April 19th to purchase for a 
sum not exceeding $917,000 a private electric 


e 


power plant and establish municipal operation. 

By vote of 2,995 to 2,810 voters approved 
the issue at a special election after a spirited 
six-months’ campaign, according to the Wis- 
consin State Journal. 


Kansas 


Commission Approves Gas 
Rate Reductions 


EW gas rates offered Wichita and thir- 

teen south central Kansas towns by sub- 
sidiaries of the Cities Service Gas Company 
on April 26th had the approval of the state 
corporation commission. 

Approval had not been given, however, to 
new schedules for the towns of Pittsburg and 
Halstead. 

The reduction amounts to more than half 
a million dollars a year, according to the To- 
peka State Journal. 

The companies offering the reductions are 
the Wichita Gas Company, the Pittsburg Gas 
Company, and the Western Distributing 
Company. 


e 


In announcing formal acceptance of the 
new rates, Chairman Homer Hoch said the 
commission wished to study the Pittsburg 
schedule before acting on it. It was noted, 
he explained, that for monthly consumptions 
above 7,000 cubic feet, the proposed rate 
would be slightly higher than the existing 


one. 
The Halstead schedule was held up, Hoch 
said, because of the installation of a munici- 
pal plant there recently. 
Meanwhile, at Wichita a special commit- 
tee of citizens, interested in obtaining lower 
rates, planned to carry on a fight for the rate 


schedule that maintains for El Dorado. The 

committee said it would recommend the build- 

ing of a municipal plant should the El Dora- 

° \ eee not be put into effect by May 
th. 


Louisiana 


Power Rates Cut 


RIVATE consumers in North Louisiana 
towns of electric current supplied by the 
Louisiana Power and Light Company will 
be given a reduction of approximately 15 
per cent in refrigeration and light rates 


through a tentative agreement reached at a 
meeting in Monroe of mayors of the com- 
munities, representatives of the power com- 
pany, and Harvey G. Fields, chairman of 
the Louisiana Public Service Commission, 
according to the New Orleans Times- 
Picayune. 
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Michigan 


Seek Phone Rate Cut; 
Fight Audit Cost 


> ee of Michigan Bell Telephone 
Company rate schedules was regarded 
as probable by rate experts in Lansing at 
the opening of a hearing before the Michi- 
gan Public Utilities Commission at which it 
was hoped to determine the feasibility of 
substituting a combination of flat rates and 
metered service for the metered service sys- 
tem now prevailing in Detroit. An effort 
also is to be made to eliminate or reduce the 
special fee of 25 cents a month for use of 
French-type telephones, according to the De- 
troit News. 

Counsel for the telephone company object- 
ed to the hearing on the ground that the 
subjects form a part of the general telephone 
rate case which has been pending since 1926. 
Chairman James B. Balch held it was proper 
to consider the matters apart from the gen- 
eral subject of telephone rates. 


e 


The telephone company has served notice 
on the state that it will contest any further 
expenditures for audits and appraisal of its 
properties in connection with attempts to 
lower its rates. 

A petition was filed by the company with 
the commission, demanding a hearing on the 
necessity for a further audit and appraisal. 
Company officials said the commission sought 
$5,000 in connection with the present inves- 
tigation for a three-way rate revision. 

The petition set forth that the company, at 
the request of the commission, has spent ap- 
proximately $2,000,000 on three appraisals 
since 1920. The final appraisal, made in 
1931, 1932, and 1933, the petition says, has 
“not even been made a matter of record, 
With all this expense and interference with 
the normal functioning of the telephone 
service no substantial practical use has been 
made by the commission of anything so de- 
veloped.” 

The commission has taken no action on 
the petition, according to the Detroit News. 


Minnesota 


Electric Rate Suit Started 


oz was filed in Hennepin County District 
Court on April 19th asking for a lower 
electric rate for Minneapolis residential users 
from the Northern States Power Company 
and the Minneapolis General Electric Com- 


pany. 

The suit was filed by John G. Priebe, Min- 
neapolis attorney, against both companies 
“on behalf of all residential users of elec- 
tricity in Minneapolis.” 

The suit charges that. the electric company 
is doing business without a franchise or con- 
tract and has set arbitrary rates which have 
been, and still are, unreasonable, according 
to the Minneapolis Journal. 

The suit alleges that in 1930 the Northern 
States Power Company had in Minneapolis 
288,736 residential users who employed 148,- 
463,780 kilowatt hours of electricity at a 
cost of $9,321,274 or an average of 6.28 cents 
a kilowatt hour. It alleges that commercial 
users paid an average of 4.47 cents a kilo- 
watt hour and industrial an average of 2 
cents. . 

Mr. Priebe charges that had industrial users 
been charged one cent more and commercial 
users a half cent more, residential users 
would have obtained their electricity at an 
average cost of 3.1 cents a kilowatt hour 
and their bill would have been $4,695,003. 

Priebe says the suit is filed in his own 
behalf and that he paid $1,100.87 for elec- 


tricity from 1928 through 1933, or $550.43 
in excess of a reasonable rate, and he re- 
quests judgment in that amount. 
_ The court also is asked to cause a lower- 
ing of the electric rate for residential users, 
the Journal stated. 

3 


No Vote on Franchise 


0 vote on the electric franchise between 
the city of St. Paul and Northern States 
Power Company, subsidiary of Standard Gas 
& Electric Company, was taken at the mayor- 
alty election on April 24th, according to the 
Wall Street Journal. 
The ‘company has agreed to pay the city a 
5 per cent gross earnings tax amounting to 
an average of $383,000 a year and has ac- 
cepted a one-year permit to operate while 
franchise negotiations continue. The pro- 
posal to issue $10,300,000 in bonds for con- 
struction of a municipal electric plant was 
defeated early in March. 


6 


Gas Company Offers Council 
New Rate Schedules 
ne schedules of gas rates based on a 


combination of natural and artificial gas 
have been presented by the Minneapolis Gas 
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Light Company to members of the city coun- 
cil, sitting as a general gas committee. 

All of the rates, except in a few cases, for 
the users of small quantities of gas, reflect 
savings for the consumer, the only differences 
in the schedules being that different classes 
of users obtain greater savings under one 
or more rates than under the others. 

The company states that the overall sav- 
ing to the gas consumers should be approxi- 
mately $300,000 a year, with possibilities of 
greater savings should business improve, ac- 
cording to the Minneapolis Journal. 


The council, after receiving the report, ad- 
journed subject to call by its chairman. 

In explaining that greater savings would 
be possible for the consumer with a greater 
quantity of gas used, the company declared 
it was necessary to pay the Northern Natural 
Gas Company a readiness-to-serve charge in 
addition to the meter charge on the actual 
amount of gas used, which would bring the 
rate at around 27 cents a thousand cubic 
feet charged the gas company by the North- 
ern people, according to a statement in the 
Journal. 


= 
Mississippi 


Balloting Favors TVA Power 


Gum in favor of securing, if pos- 
sible, electric power from the Tennessee 
Valley Authority was shown in the town 
of Columbus when “straw votes” cast were 
tabulated. 

A total of 1,060 voted for using TVA pow- 
and 145 voted against it. Those voting for a 
municipal power and light plant totaled 505 
with 303 voting against it. 


= 


Voters balloting against both propositions 
were classed as favoring the present facili- 
ties supplied by the Mississippi Power Com- 


pany. 

The referendum, held on the same day as 
the municipal primary, was submitted merely 
to sound out public sentiment and the result 
is not binding on the city. The count was 
delayed until the primary vote was promul- 
gated, according to the New Orleans Times- 
Picayune. 


Missouri 


County Board Cuts Levy 


HE plan of St. Louis County Assessor 
Neaf to increase the assessment of the 
St. Louis County Gas Company 600 per 
cent was knocked out, over his protest, by 
the county board of tax equalization, accord- 
ing to a report in the St. Louis Globe Demo- 
crat. 
The assessment fixed by the board finally 


was $681,000, an increase of approximately 
20 per cent over last year’s figure. 

had asked the assessment be raised from 
$571,520 to $3,900,000. 

The board also scaled down Neaf’s assess- 
ment of $4,478,330 against the St. Louis 
County Water Company. Last year’s assess- 
ment was $2,912,300. The figure finally ap- 
proved last night was $3,506,300, an increase 
of approximately 19 per cent. 


New York 


Extend Inquiry to Phone Rates 


Aa investigation into rates charged 
by the New York Telephone company 
and six other utility companies serving con- 
sumers in New York and in up-state com- 
munities will be begun soon by the public 
service commission, according to an announce- 
ment by Chairman Milo R. Maltbie. 

The commission adopted a motion to en- 
large its present rate investigations to include 
telephone rates as well as those charged for 
gas, electricity, and water. By the terms 


of the action, pending rate cases involving 
more than 100 companies will be continued, 
according to an item in the New York Herald 
Tribune. 

The companies named in the action are 
the Bronx Gas and Electric Company, West- 
chester Lighting Company, Brooklyn Bor- 
ough Gas Company, the New York and 
Richmond Gas Company, the New York Tel- 
ephone Company, the Glen Telephone Com- 
pany, serving northern New York state areas, 
and the Western New York Water Compa- 
ny, serving suburban Buffalo. 
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Law Used to Lower Rates 


HE ink of Governor Lehman’s signature 
scarcely had dried on a law permitting 
New York cities and villages to acquire elec- 
tricity and gas plants before communities 
began using it to beat down existing rates, 
according to the Boston Evening Transcript. 
Hoosick Falls plans to establish a munici- 
pal concern. Watertown has a plant for 
street lighting, with the surplus power being 
sold to the Niagara Hudson System. A 
measure recently passed by the legislature 
gave the city the right to sell power to resi- 
dents. Albany and Westchester county 


called for the establishment of lower rates 
by the privately owned concerns serving those 
populous areas, the Evening Transcript stat- 
ed 


The ownership bill was one of eleven de- 
manded by the governor and recently enact- 
ed by the legislature. In the past special 
legislation was necessary for each communi- 
ty desiring to own and operate its own utili- 
ty concern. 

There now are fifty-two municipally owned 
electric plants in New York, most of them 
in villages. Some few, however, are in larg- 
er communities. The most notable New York 
example of public ownership is the plant 
at Jamestown, which was one of the first 
of the municipal concerns in the United 
States. The only public-owned gas plant is 
at Saltaire, the Evening Transcript stated. 


a 


Power Authority Favors 
St. Lawrence Project 
N™ YorK state electricity consumers 
could save $44,000,000 annually through 


development of the St. Lawrence power 
project, the State Power Authority has esti- 


mated in a report to Governor Lehman, ac- 
cording to the Wall Street Journal. 

In its report, the State Power Authority 
also says the Aluminum Company of Ameri- 
ca “has a substantial interest” in a delayed 
St. Lawrence river water-power treaty, ac- 
cording to the Washington Evening Star. 

“The public records of the past year dem- 
onstrate that selfish special interests are 
working to thwart the policy of the state 
adopted by unanimous vote of the legislature 
in 1931 and since advanced toward fulfilment 
by the consistent efforts of President Roose- 
velt and Governor Lehman,” the authority re- 
ported. 

“One group of private utility companies 
under the same financial control distributes 
more than 75 per cent of the electricity con- 
sumed in the state of New York,” the re- 
port said. 

“The trustees call the attention of the 
legislature to the fact that the Aluminum 
Company of America has a substantial inter- 
est in perpetuating the present diversion at 
Massena through delay of the public develop- 
ment of St. Lawrence power under a treaty 
with Canada,” the report added 


5 
Group Insurance Plan Adopted 


HE New York & Queens Transit Cor- 

poration, of Woodside, L. L, has an- 
nounced the adoption of an employees’ group 
insurance plan which provides group life in- 
surance and accident and health benefits for 
nearly 200 workers. The double coverage 
program is being administered by the Metro- 
politan Life Insurance Company on a codp- 
erative basis, with the employer and employ- 
ees sharing the cost. The weekly benefits are 
payable to workers in case of sickness or in- 
jury incurred off the job. 


e 


North Carolina 


Seely Appointed Commissioner 


C= Ehringhaus on April 19th ap- 
pointed as an associate state utilities 
commissioner, Fred L. Seely, Asheville. He 
sits with the commission for the first time 
on May Ist, when a petition for lower power 
rates will be argued by ice manufacturers of 
North Carolina. 

On the same day the entire commission is 
expected to decide upon policies to be fol- 
lowed in carrying out the 1933 legislature’s 


directions for an investigation of utility prop- 
erties and rates. The assembly set aside for 
the survey a total of $35,000 a year, expendi- 
tures of which is to be appointed by Govern- 
or Ehringhaus and the council of state, with 
the mandate that a report be submitted to the 
1935 legislature. 

Dr. William Louis Poteat, president emeri- 
tus of Wake Forest College, first named to 
the post which Mr. Seely will fill, refused to 
qualify as he held some utility stock, ac- 
cording to the Raleigh News and Observer. 
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North Dakota 


Utility Revenue Impounded 


FrecTIvE April 24th, the North Dakota 

Railroad Commission has ordered that 

25 per cent of the revenue of the Northern 

States Power Company at Minot be impound- 

ed pending an investigation and establishment 
of new rates. 

The action is taken in line with a law 


e 


passed by the last legislative assembly re- 
quiring the board to impound 25 per cent of 
the revenue when requested to do so by a 
petition signed by a certain number of con- 
sumers. 

Property of the company will be evaluated 
by the state railroad commission and a hear- 
ing set to determine a proper rate to be 
charged. 


Ohio 


Utilities Scored by Akron 
City Council 


wo major public utilities operating in 

Akron were challenged by decisive vote 
of city council, April 24th on bus and street 
car fares and in a resolution urging virtual- 
ly a telephone subscribers’ “strike,” accord- 
ing to the Cleveland Plain Dealer. 

Akron city council rejected an offer by 
the Akron Transportation Company of six- 
teen tickets for $1 and 10 cents cash fare. 

Draft of a letter to the company, asking 
if the present fare of eighteen tickets and 
10 cents cash would be continued for a year 
after the franchise expires June 12th, and if 
not, how long would the company expect to 
operate thereafter, was drafted by the utilities 
committee. 

By unanimous resolution the council urged 
subscribers to offer to pay the Ohio Bell Tel- 


e 


ephone Company the rates set up in an ordi- 
nance effective April 26th. 

If the company refuses the approximate 10 
per cent cut, “refuse to pay more,” the reso- 
lution said. 

The saving to users in Akron would be 
$225,000 a year. 

The only legal telephone rates are those 
set up by the state public utilities commission 
and now in effect, N. R. Mitchell, district 
commercial manager, pointed out, according 
to the Cleveland Plain Dealer. 

“The telephone company cannot and will 
not recognize that ordinance,” Mitchell said. 
“To do so would be to discriminate against 
subscribers in Cuyahoga Falls and Barber- 
ton.” 

The rate schedule ordered into effect June 
1, 1925, by the utilities commission and close- 
ly paralleling the city schedule is still under 
protest and in the courts, Mr. Mitchell ex- 
plained. 


South Carolina 


Phone Rate Reduction Made 


T= South Carolina Continental Tele- 
phone Company has reduced the differen- 
tial rate for French-type telephones in all of 
the towns it serves from 50 cents to 25 cents 
according to an announcement by B. H. 
Barre, chief engineer of the South” Carolina 
Railroad Commission. 

In addition Abbeville subscribers of the 
company will receive a reduction of 25 cents 
per month on business telephones and pri- 
vate line residence telephones, and 10 cents 
per month reduction on two-party line resi- 
dence telephones under an agreement be- 
tween the telephone company and subscrib- 
ers in Abbeville, according to the Columbia 
Record. 

The reduction in differential rates on the 
French-type telephones, it has been reported, 


applies in the following towns and villages: 
Sumter, Laurens, Bishopville, Fountain 
Inn, Lake City, Manning, Kingstree, Conway, 
Walterboro, Winnsboro, Woodruff, Calhoun 
Falls, Lamar, Olanta, McCormick, and Sum- 
merton. 
= 


Suit Attacks Tax Law 


HE -constitutionality of the 1931 legis- 

lative act levying a tax on each kilowatt 
of electricity generated and sold in South 
Carolina faces a test. 

A suit contesting the act was filed in Fed- 
eral court in Charleston by the Duke Power 
Company and the Southern Public Utilities 
Company against the South Carolina Tax 
Commission. 

The power companies seek to recover taxes 
which have already been paid. 
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Tennessee 


Electric Rate Cut Ordered 
in 26 Towns 


REDUCTION in electric rates in twenty-six 
West Tennessee and three Middle Ten- 
nessee towns served by the Kentucky-Ten- 
nessee Light & Power Company was ordered 
on April 21st by the railroad and public util- 
ities commission. 

It was estimated officially that the total 
saving on domestic and commercial energy 
used would amount to $40,000 annually, a cut 
of approximately 14 per cent. The average 
reduction to domestic users was figured at 
approximately 25 per cent, according to the 
Nashville Banner. 

A uniform rate schedule for domestic serv- 
ice was ordered into effect throughout the 
territory. It was explained that Paris and 
Clarksville, the largest towns affected, have 
lower rates at present than the others and 
that, therefore, the percentage of reduction 
would not be as great. 

The saving for Clarksville users was esti- 
mated at around $4,000 a year, and for those 
in Paris, about 4 

Commercial and residential rates of the 
Dover Power Company, serving Dover, and 
of the Southern Utilities Company, serving 
Ridgely and Tiptonville, were reduced ap- 


e 


proximately 10 per cent, effecting a saving of 
approximately $3, a year. 

The new rates are effective on bills rendered 
on and after May Ist. 

Following are the towns \ by the 
Kentucky-Tennessee Compan 

Martin, Reeves, ion’ ¢ Obion, Trimble, 
Newbern, Mason Hall, Kenton, Rutherford, 
Dyer Sharon Greenfield, Bradford, Dresden, 
Gleason, Huntingdon, Paris, Whitlock, Pur- 
le Cottage Grove, Henry, McKenzie, 

rezevant, Atwood, McLemoresville, Galla- 
tin, Clarksville, and Adams. 


¥ 
Petitioning to Buy Utility 


HATTANOOGA Kiwanis Club has secured 

10,000 signatures in a program to secure 
20,000 to petition Governor McAlister of 
Tennessee to call a special session of the 
legislature to enable Chattan to pur- 
chase the electric distribution facilities of 
the Tennessee Electric Power Company, a 
subsidiary of the Commonwealth & South- 
ern Corporation. The city wants to own its 
plant so as to be in position to distribute elec- 
tricity to be purchased from the Tennessee 
Valley Authority, according to The Wall 
Street Journal. 


Texas 


Gas Companies to Ask 
Rate Increase 


G* distributing companies operating in 
Denton and Waco have petitioned the 
Texas Railroad Commission for authority to 
put increased rates into effect immediately. 

The Municipal Gas Company of Denton 
asked permission to charge $1.75 for the first 
thousand cubic feet of gas, the rate to be 
graduated down to 45 cents for consumption 
over 25,000 cubic feet. A 50-cent service 
charge would be Soret. The minimum 
monthly bill would be $1.75 


The Texas Cities Gas Company at Waco 
would charge $1.50 for the first thousand 
cubic feet, with a maximum of 50 cents per 
thousand on consumption in excess of 50,000 
cubic feet. The minimum monthly bill would 
be $1.50. 

The proposed rates for gas were denied 
by the governing boards of the respective 
cities and the application to the railroad com- 
mission of Texas is in the nature of an 
appeal. 

Both petitions asserted the schedules would 
lower winter bills and would slightly increase 
summer bills, according to the Austin Amer- 
ican. 


Washington 


Seattle Light Rate Cut 


he accordance with a compromise reached 
in an argument between Councilman 
Ralph D. Nichols and J. D. Ross, superin- 
tendent of the Seattle City Lighting Depart- 


ment, customers who use more than 240 
kilowatts of electricity a month have a slight 
reduction in rates. It will total about 
$50,000 a year, according to the Seattle 


Times. 
The Seattle city council has enacted an 
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ordinance cutting the rate on consumption in 
excess of 240 kilowatts a month from 1 cent 
to 8 mills, but left without change the rate 
charged to minimum users. Nichols was 


opposed by Ross in an attempt to have the 
rate cut from 54 cents to 5 cents on the first 
forty kilowatts of electricity used each month, 
the Times stated. 


e 


West Virginia 


Water Rate Boost Allowed 


se public service commission has ap- 
proved an increase of approximately 18 
cent in water rates charged by the city 

of Parkersburg municipal water plant. 
An increase of 33 per cent was asked by 
the city which claimed it is losing money 
under existing rates. Various civic organi- 


e 


zations and groups of consumers opposed an 
increase of that amount. 

The commission, in granting the 18 per 
cent boost, said if a “free list” carried by the 
city is discontinued, the increase allowed will 
cover the cost of operation. The commission 
was informed a number of charitable insti- 
tutions and city buildings were supplied water 
service without charge. 


Wisconsin 


Utility Must Bear Costs 


XPENSE incurred by a utility in fighting 
municipal ownership should be borne 
by the stockholders rather than the custom- 
ers, the legal department of the state public 
service commission ruled in a letter to Thom- 
as P. Haydon, Fond du Lac. Haydon had 
asked if it is necessary for a utility to file a 
notice of its intention to enter a campaign. 
“The public service commission statute 
contains no provision whereby a public util- 
ity is required to file with it (the commis- 
sion) a notice of its intention to participate 
in a campaign against municipal ownership. 
“In the corrupt practices act, there is a 
provision that any corporation must file state- 
ments prescribed by law if it intends to par- 
ticipate in a campaign,” the letter stated, ac- 
cording to the Wisconsin State Journal. 


* 


Commission Favors Uniform 
Promotional Electric Rates 


HE public service commission, in an inter- 

locutory order adjusting the rates of the 
Lake Superior District Power Company pend- 
ing an investigation of the accounts and prop- 
erties of the company, has established rates 
of a uniform promotional form with differ- 
entials in prices bétween classes of customers 
and communities. The Lake Superior Com- 
pany renders service in fifty Wisconsin com- 
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munities and in five Michigan communities. 

A separate fixed charge, in the opinion of 
the commission, is preferable to a type of 
rate schedule which combines demand costs, 
energy costs, and customer costs in a single 
price schedule, tending to obscure the fact 
that some customers are paying an undue 
share of the cost. 

The commission pointed out that experience 
with the fixed-charge type of rate had shown 
that customers materially increased their use 
of service without the cost thereof becoming 
unduly burdensome. It was estimated that 
more than 30 per cent of the population of 
the state, excluding Milwaukee, was being 
served under a fixed-charge type of residen- 
tial rate. The commission said that as this 
type of rate is standardized throughout the 
state, customers would be benefited by being 
able easily to compute and check their own 
bills and compare their costs of energy with 
those in comparable communities. 

In the case of the smaller commercial light- 
ing customers, it was the opinion of the com- 
mission that variations in demand and hours 
of use were not of sufficient magnitude as 
reflected in the costs of service to justify 
rates of the connected-load type, which, it was 
said, leads to misunderstanding and unwar- 
ranted and unreasonable discriminations by 
failure to make periodic checks in the con- 
nected loads. For this reason a fixed-charge 
type of commercial rate, it was said, may be 
designed for the smaller commercial custom- 
ers. 








The Latest Utility Rulings 





Federal Court Upholds Municipality’s Right to Own Power Plant 


HE United States Circuit Court of 

Appeals in reversing a district 
court injunction against the building of 
a municipal power plant at Paragould, 
Ark., held that a nonexclusive franchise 
granted in 1915 to a private utility was 
subject to an Arkansas statute of 1919 
withdrawing from municipalities the 
power to grant such franchises. The 
city, which is served by the Arkansas 
Utilities Company, was attempting to 
construct a competitive municipally 


owned electric light and power plant. 
The decision stated in part: 


When private rights of an indefensible 
nature are sought to be derived from regu- 
latory powers, the case is peculiarly one 
for the application of the universal rule 
that grants of special rights and privi- 
leges are to be strictly construed in favor 
of the public right, and nothing is to be 
taken for granted concerning which any 
reasonable doubt may be raised. 


Arkansas Utilities Co. v. City of Par- 
agould. 
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Indiana Commission Orders Million-dollar-a-year Reduction 


MILLION-DOLLAR-A-YEAR reduction 

in electric rates in 270 cities and 
towns in 50 southern Indiana counties 
has been ordered by the Indiana Public 
Service Commission affecting approxi- 
mately 95,000 customers of the Public 
Service Company of Indiana. The or- 
der grew out of proceedings commenced 
in June, 1933, by Sherman Minton, pub- 
lic counselor, requiring the company “to 
show cause why its rates should not 
be reduced.” After the filing of Mr. 
Minton’s petition, the commission de- 
cided to transform the proceedings into 
a formal rate hearing. 

However, in its recent order the com- 
mission did not definitely make a find- 
ing of “present fair value” but stated 
that a “complete inventory and ap- 
praisement would require the entire en- 
gineering department of the commission 
working continuously- for several 
months, and probably the work could 
not be accurately done and completed 
within one year.” Accordingly, the 
commission’s order is in the nature of 
an interlocutory rate adjustment and is 


based on a tentative valuation of “not 
in excess of $43,500,000.” 

It is interesting to note that the com- 
mission voluntarily departed from the 
rate-making principle upheld by the 
United States Supreme Court in the 
celebrated Martinsville Case, which sus- 
tained the right of the Indiana commis- 
sion to fix rates based on a rate-making 
area, the scope of which is limited by 
municipal boundaries as distinguished 
from the so-called “statewide” rate 
area. 

Accordingly, in its recent order the 
commission requires the utility compa- 
ny to adopt a standard rate schedule 
for all the communities which it serves 
which does not necessarily represent 
a finding of the “reasonable return on 
the fair value of the property used and 
useful for the convenience of the pub- 
lic,” but merely a tentative conclusion 
of the Commission that such rates 
“would be fair and reasonable and 
would yield the company a fair return 
of 6 per cent” on the tentative valuation. 
Re Public Service Co. of Indiana. 


e 
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Trustee Appointed by Commission to Take Over Poorly 
Managed Utility Service 


Was Carl D. Messenger, owner 
and operator of a small water- 
works at Ideldale, Colo., recently filed 
with the commission a proposed rate 
for irrigating lawns, a number of do- 
mestic users filed vigorous complaints 
with the commission. It was alleged 
that the water system was inadequate 
and not capable of furnishing sufficient 
and proper supply even for domestic 
service. The complainants objected to 
the use of water for irrigation until a 
bigger and better supply was made 
available for domestic purposes. 

Upon investigation the commission 
found that the system was in very poor 
condition and had never been properly 
operated. Customers had been obliged 
to do more or less work on the system 
in order to insure service. The state 
sanitary engineer found out that the 
owner had failed to follow certain in- 
structions concerning pipe installations 
and the concreting of well bottoms, al- 
though he had claimed that the work 
had been done. Under such circum- 


stances, the commission, following a 
conference with the owner, appointed a 
trustee to take over the operation of the 
system and to supervise necessary re- 
habilitation of it. 

The trustee was authorized to col- 
lect water rates and to control disburse- 
ments and to go ahead with the work 
of reconstruction under the specific di- 
rection of the commission’s engineer. 
He was ordered to make a bimonthly 
report to the commission and to the 
operator of the system and to receive 
as compensation 5 per cent of the total 
amount disbursed. The commission 
also ordered that the owner of the prop- 
erty be employed in the reconstruction 
of the system and specified wages and 
hours. 

Pending such reconstruction, use of 
water for irrigation was forbidden ex- 
cept where the supply exceeded the re- 
quirements for domestic service. Re 
Ideldale Water Works (Investigation 
& Suspension Docket No. 205, Decision 
No. 5647.) 


Illinois Bell Loses Long-awaited Telephone Rate Case 


Papper a trend easily discernible 
in regulatory decisions during the 
depression era to gauge the reasonable- 
ness of commission rate-fixing orders 
by the financial performance of the se- 
curities of utilities affected, the United 
States Supreme Court reversed a lower 
Federal court and sustained a rate or- 
der of the Illinois Commerce Commis- 
sion entered in 1923 reducing telephone 
rates in the Chicago area, holding that 
“the financial history of the Illinois 
Bell Company repels the suggestion that 
during all these years (1923-1932) it 
was suffering from confiscatory rates.” 
The decision directed the lower Feder- 
al court to dissolve an interlocutory in- 
junction against the commission order 
and to refund about $18,000,000 im- 
pounded under bond—the difference be- 


tween the old rate and the reduced 
rates. 

Although the decision turned upon 
the amount of excessive depreciation re- 
serves which the court held had been 
built up through heavy annual charges 
to depreciation, the legal import of the 
decision rests chiefly upon the failure 
of the utility to sustain the burden of 
proof in showing that the commission 
rates would result in confiscation. In 
other words, the court did not express- 
ly hold that the commission’s rate was 
reasonable per se, but rather that the 
utility had not made a convincing show- 
ing that it was unreasonable. On this 
point, Chief Justice Hughes’ opinion 
stated : 


The case has long been pending and 
should be brought to an end. The compa- 
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ny has had abundant opportunity to es- 
tablish its contentions. In seeking to do 
so, the company has submitted elaborate es- 
timates and computations but these have 
overshot the mark. Proving too much, 
they fail of the intended effect. It is not 
the function of the court to attempt to con- 
struct out of this voluminous record in- 
dependent calculations to invalidate the 
challenged rates. It is enough that the 
rates have been established by competent 
authority and that their invalidity has not 
been satisfactorily proved. 


The court did, however, actually hold 
that the amounts set aside for annual 
depreciation were excessive, as well as 
other charges to operating expenses, 
pointing out that excessive operating 
charges may be as important as valua- 
tion of property in determining wheth- 
er or not a reduction in revenue results 
in confiscation. For purposes of such 
test, the burden of proof is upon the 
utility to show the reasonableness of 
the operating charges. 

Concerning the excessive accruals 
for depreciation, it was pointed out 
that against existing depreciation of 
$11,992,000 in 1923 the company had 
a reserve of $26,797,000 and a propor- 
tionately large disparity existed through 
the successive years until in 1931 the 
existing depreciation was $15,828,000 
against a reserve accrual of $48,362,000. 
The court concluded: 


In the light of the evidence as to the 
expenditures for current maintenance and 


the proved condition of the property—in 
the face of the disparity between the actual 
expense of depreciation, as ascertained ac- 
cording to the comprehensive standards 
used by the company’s witnesses and the 
amount of the depreciation reserve—it can- 
not be said that the company has estab- 
lished that the reserve merely represents 
the consumption of capital in the service 
rendered. Rather it appears that the de- 
preciation reserve to a large extent repre- 
sents provision for capital additions, over 
and above the amount required to cover 
capital consumption. This excess in the 
balance of the reserve account has been 
built up by excessive annual allowances for 
depreciation charged to operating expenses. 


The highest court refused to consider 
the suggestion that an adjustment might 
be made in favor of telephone users “‘in 
an amount equal to 34 per cent upon 
the difference between the depreciation 
reserve and the amount deducted from 
the valuation for existing depreciation 
by pointing out that the burden of proof 
was upon the utility to justify the al- 
lowances actually made. The opinion 
added: 


We find this point to be a critical one. 
The questionable amounts annually charged 
to operating expenses for depreciation are 
large enough to destroy any basis for hold- 
ing that it has been convincingly shown 
that the reduction in income through the 
rates in suit would produce confiscation. 


Illinois Commerce Commission et al. 
v. Illinois Bell Telephone Co. (Nos. 
440, 548.) 


7 


Ohio Commission Sustained in- Natural Gas Rate Case 


HE United States Supreme Court 
has sustained an order of the 
Ohio commission prescribing rates 
chargeable for natural gas in certain 
Ohio cities against the contention of a 
public utility that it would result in the 
confiscation of its property. An opin- 
ion by Mr. Justice Cardozo, from 
which there was no dissent, contained a 
number of important rulings affecting 
the fixing of rates for natural gas by 
state commissions : 
(1) It was held that the Ohio com- 


mission, upon submission to it for its 
approval by a local natural gas distrib- 
uting company of a schedule of in- 
creased rates, was not limited in its ju- 
risdiction to the rejection or approval 
of the specific rate proposed by the util- 
ity but was empowered to fix a rate 
higher than the existing rate and lower 
than the proposed rate. 

(2) In determining the reasonable- 
ness of certain charges to operating ex- 
pense of payments by an operating sub- 
sidiary to an affiliated company, the 
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commission is not concluded by the 
price which the operating company pays 
to the affiliated company for natural 
gas at the city gates, since the two com- 
panies were not dealing with each other 
at “arm’s length” and the price which 
they fixed in their intercompany trans- 
action was of no concern to the con- 
sumers unless kept within the bounds of 
reason. The court upheld the com- 
mission’s valuation of the affiliated com- 
pany’s gas leases in determining the 
reasonableness of the “city gate” price, 
and rejected evidence as to actual sales 
values of leaseholdings based on spo- 
radic transactions separate in time and 
space and at highly variable prices. 
The court also upheld the commission’s 
rejection of conflicting opinions as to 
the value of such leases by a group of 
biased experts. The court held that 
the commission was warranted in ac- 
cepting the value of the leaseholds, not 
as evidence of the real value thereof, 
but as an assumed value fixed by the 
gas company which, on evidence pre- 
sented, could not be reasonably fixed at 
a higher figure. 

(3) In sustaining for purposes of 
result only the commission’s allowance 
for amortization and depletion of the 
value of natural gas leaseholds as an 
operating expense, computed on a basic 
value of $25 an acre and an average 
life expectancy per well of three years 
and two months, the court held that 
the commission’s allowance instead of 
being too small as suggested by the 
utility was so manifestly excessive as 
to supply a margin for the correction 
of other contested items that may ap- 
proach the border line. 

(4) The court sustained the ruling 
of the commission that annual depre- 
ciation allowance should be 2 per cent 


of the value of depreciable property in- 
stead of 4 per cent as urged by the 
utility. 

(5) The commission’s method of 
computing accrued depreciation based 
on the ascertainment of rock pressure 
at the initial flow of the gas, as com- 
pared with the pressure at the time of 
the appraisal, was sustained. 

(6) The commission’s disallowance 
of “delay rentals” for leases on inoper- 
ative gas fields was also sustained. 
The action of the commission in disal- 
lowing as an operating expense certain 
payments by the operating utility to an 
affliated company for administrative 
services was not disturbed. The court 
sustained the commission’s finding as 
to the value of the local distributing 
company’s property as a rate base in- 
cluding: the failure to make a separate 
allowance for going value (the court 
said going value is not something to be 
read into every balance sheet as a per- 
functory addition) ; the failure to allow 
for organization or preconstruction 
cost in the absence of evidence that such 
costs were actually incurred; the fail- 
ure to allow hypothetical expenses of 
financing the business as part of cost 
of reproduction; the failure to allow a 
claim of 17 per cent for “general over- 
heads” and substitution thereof of an 
allowance of 14 per cent for such item. 

(7) The court finally held that the 
commission’s rate order which would 
enable the utility to earn 64 per cent 
on the value of its property was not 
confiscatory as against the utility’s con- 
tention that a return of 8 per cent should 
be allowed, the court taking “judicial 
notice” of prevailing business condi- 
tions. Dayton Power & Light Co. v. 
Ohio Public Utilities Commission. (No. 
609.) 
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Other Important Rulings 


ok Connecticut commission has 
refused to permit a water company 
to increase its rates to a level calculated 
to yield 74 per cent return, where the 
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existing rate schedules were found to 
produce a 64 per cent return. The com- 
mission criticized the excessive amount 
of rate case expense and refused also 





